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JUDICIAL OprntIONS—INFLUENCE OF THE Bar. 
—Our attention has been attracted toa news- 
paper article in which it is said, that an emi- 
nent member of the St. Louis bar states and 
supports two propositions of much interest to 
the profession. The first of these proposi- 
tions is, that decisions of appellate courts, 
which establish doctrines not in accord with 
the settled opinions of the profession, are 
short-lived and destined to be, at an early 
day, overruled, or so modified or qualified by 
distinctions and differentiation as to be effete 
and inoperative. The second proposition is, 
that the recent rulings of the Supreme Court 
of the United States, in the Kansas cases, de- 
fining the police powers of States to prohibit 
the manufacture and sale within their juris- 
diction of intoxicating liquors, are decisions 
of this character. 

We regret to say that we differ from our 
learned brother on both of these questions. 
As to the first, we regard it as no disparage- 
ment of the judicial character to say that 
judges are, after all, merely human, and are 
moved by like passions and feelings as other 
men, and that no course of logical training, 
howsoever vigorous and thorough, can ut- 
terly eradicate their merely human proclivi- 
ties. The pride of opinion is one of the 
strongestof human passions, and in a higher 
degree controls the action of men possessing 
great mental power than of those of more 
limited capacity. Even judges are not 
free from its influence, and hence it is very 
much more difficult to reverse a decision than 
to obtain a ruling in thecontrary sense, when 
the subject-matter is res integra. There is 
always a strong proclivity inthe judicial mind 
stere decisis, and this disposition is especially 
strong when the decision in question is that of 
the same court which is asked to reverse it. 

“* —___- revocare gradum, 
Hie labor, hoc opus est.” 

The difficulty of reaction in this respect is 
intensified in a geometrical ratio when the de- 
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cision sought to be reversed is the work of 
many judges, and particularly when the dis- 
sentients are few, and, most especially, when 
the decision is unanimous. In all the multi- 
tude of overruled cases, we are persuaded 
that very few can be found in which the later 
decision has been rendered by the same 
judges who decided the case in the first in- 
stance, nor where the first decision when 
rendered was the work of all, or nearly all 
of the judges then in commission. Besides 
these considerations, the subject-matter of 
the decision has an important bearing upon 
the probability of a reversal. If a decision 
is rendered merely upon technical grounds, is 
adverse to public policy or popular sentiment, 
or unjust or oppressive in its operation, a re- 
consideration and reversal may fairly be ex- 
pected unless the knot shall be cut by legis- 
lative interference; but where a decision is 
in full accord with enlightened public senti- 
ment, and the best views of public policy 
and the progress of the age, we conceive a re- 
versal of such decision to be, if not abso- 
lutely impossible, at least among the most 
improbable events of the future. 

We conclude, therefore, that, as a general 
rule, a decision of a court of last resort is 
reasonably safe from danger of being over- 
ruled, unless it is based upon merely tech- 
nical grounds, or its operation is unjust or 
oppressive, or is opposed to the public policy 
of the State, or to the pronounced sentiment 
of its people. 

We are fully aware of the fact, that, as a 
rule, judges entertain a high respect for the 
sentiment of their brethren of the bar, and 
that such sentiment when pronounced and 
general exerts, in proper cases, a powerful 
influence upon judicial decisions. We regard 
that influence as eminently salutary, and 
would not by any means underrate its extent, 
but nevertheless it has its limitations. We be- 
lieve that the opinion of the bar upon any give 
subject, howsoever general and decided, can- 
not sway a judicial decision which is in accord 
with public policy. 

On the second point raised in the article 
alluded to, we are confronted at once by a 
question of fact. It is assumed that the sen- 
timent of the bar in general is adverse to the 
decision of the supreme court in the Kansas 
case. With the highest respect for those 
who entertain that opinion, we may be per- 
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mitted to doubt the correctness of that as- 
sumption. We have observed no indications 
of professional sentiment adverse to that rul- 
ing, either in legal periodicals or otherwise. 
Nevertheless granting that assumption to be 
true, it will no doubt be conceded that the 
police power of a State extends to the enact- 
ment of all laws which accord with the senti- 
ments of its people, and will conduce to se- 
cure and promote the good order, morality 
and prosperity of the community; that all 
property rights are subordinate to these lead- 
ing objects of all good government. In this 
point of view the question is, whether the 
enactment under consideration is in accord 
with the public policy of the State of Kansas. 
If it is, then it remains to be considered 
whether it violates either the constitution of 
that State, or that of the United States. 

It is asserted, and was held by the circuit 
court of the United States, that the State of 
Kansas could not enact a law, the effect and 
operation of which was to diminish the value 
of the property of individuals, without pro- 
viding suitable compensation for such dim- 
inution, on the ground that itis taking private 
property for public uses. The Supreme Court 
of the United States reverses this decision, 
holding, that the enactment in question wasa 
proper exercise of police power, and that any 
loss suffered by an individual is damnum ab- 
sque injuria. 

We do not propose at the close of an arti- 
cle to enter upon a discussion of such a con- 
stitutional question; we only suggest a col- 
lateral point which has occurred to us in the 
consideration of the subject. Chief Justice 
Marshall once said, ‘‘the power to tax is the 
power to destroy.’’ This principle applies as 
well to the power exercised by this enact- 
ment as to that under which onerous taxation 
produces a like result. It is not necessary 
to the validity of a law imposing a tax that 
its sole or, indeed, its chief object should be 
to raise revenue; the instances are numerous 
in which such taxes have been imposed for 
the avowed purpose of suppressing the prac- 
tice against which they were aimed. 

The high license laws enacted in many 
of the States, afford familiar examples of 
this character—these laws operate of course 
to diminish greatly the number of places at 
which intoxicating liquors can be lawfully sold. 
The proprietors of many of them, unable 





to pay the license and continue their business 
profitably, are obliged to close, and conse- 
quently suffer very serious losses. Their 
stocks on hand are necessarily sold at a loss, 
their fixtures, etc., are rendered worthless, 
their custom or good-will, which is property, 
is extinguished by the operation of the law ; for 
all this loss they cannot obtain from the State 
any compensation, nor has anyone ever pre- 
tended that they could. We confess that we 
cannot see the difference between the status 
of the retailer, whose business is ruined by a 
high license law, and that of the distiller or 
brewer, the profitable use of whose property 
is destroyed by the prohibition law. To one 
whose means of livelihood the law has taken 
away it tenders an impossible alternative, 
to the other no alternative at all. These are 
hard cases, certainly, but, as the legislature 
will not afford a remedy the courts cannot, 
for it is a well settled legal maxim that hard 
cases make bad law. 





NOTES OF RECENT DECISIONS. 





CriminaL PracticeE—Unitep States Matt. 
—Continvous OFFENSES.—CUMULATIVE SEN- 
TENCES.—Some time ago we commented on 
the notable Harper case, in which the United 
States circuit court sitting in Ohio held, that 
cumulative sentences were not permissible 
under the practice of United States circuit 
courts. We notice now a decision of the Su- 
preme Court of the United States' upon a 
kindred subject which may be of some in- 
terest to the profession. It appears that 
Henry was indicted for misusing the United 
States mail for fraudulent purposes; that in 
accordance with Rev. Stat. § 5480, the indict- 
ment was so framed as to charge the commis- 
sion of three like offenses by the defendant 
within the period of the same six calender 
months. He was convicted upon this indict- 
ment and sentenced to imprisonment in the 
penitentiary for the term of twelve months. 
At the same term of the court another indict- 
ment was found against him, for the commis- 
sion of three other like offenses within the 
same six calender months. Upon the trial of 
this latter indictment he pleaded in bar his 
conviction upon the former, but the court de 
cided that the conviction did not operate asa 


1 Ex parte Henry, 88. C. Rep. 142. 
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bar to the second prosecution, and thereupon 
he was again convicted and sentenced to fif- 
teen months’ imprisonment, to begin at the 
expiration of his former sentence. He served 
out his first term of imprisonment and at its 
expiration filed a petition for a writ of habeas 
corpus, on the ground that the offense was con- 
tinuous and that his second imprisonment 
would be a second punishment for the same 
offense. The case coming before the Supreme 
Court of the United States, Mr. Chief Justice 
Waite, speaking for the court, held that the 
offense in question was not continuous, that 
each act of misusing the United States mail for 
fraudulent purposes was a distinct and sepa- 
rate offense, and that the effect of the statute 
cited was to merely make it necessary that three 
same separate offenses should be charged in the 
indictment, and did not preclude indictments 
for any other like offenses, committed by the 
defendant within the same six calender 
months. As we understand the effect of this 
ruling, it militates very seriously against 
the doctrine held in the Harper case. Accord- 
ing to Mr. Chief Justice Waite’s views, each 
violation of the law in question, being a sepa- 
rate and distinct offense, would subject the 
perpetrator to due punishment therefor, and 
in norespect different from other separate and 
djstincts offenses, except that the statute re- 
quired that three of these offenses should be 
included in the same indictments, and for 
any other tried of like offenses committed 
within the prescribed period the defendant 
could be punished in the same manner as if 
those three were the only offenses of which 
he had been guilty. In the Harper case, so 
far as we understand it, the defendant was 
convicted of a number of separate and dis- 
tinct frauds, and presumably he might have 
been indicted for each separately, if the 
prosecution had been so advised. We donot 
see that the fact that these offenses were 
joined in the same indictment militates against 
the doctrine established in the case under 
consideration, that where offenses were sepa- 
rate and distinct they can be separately pun- 
ished. The only question seems to be, 
whether the mere act of consolidating in one 
prosecution a number of offenses would, in 
itself, reduce the punishment which might be 
inflicted upon the offender, if the prosecu- 
tion had taken the trouble to frame and pre- 
sent an indictment for each offense. 





SUNDAY LAWS. 





Dies Dominicus non est Juridicus: ‘‘Sun- 
day is not a day for judicial proceedings.’”! 

People in general believe that all business 
or labor on Sunday is illegal; that a Sunday 
contract is void, and that this illegality comes 
from the fact that Sunday is a holy day, set 
apart for the worship of God. Nothing is 
further from the real facts than this opinion. 
Any other day of the week might be set apart 
for rest by the State. 

At common law courts could not sit on 
Sunday, as it was exempt from all judicial 
business.?, The common law recognized no 
sacredness in Sunday, and gave that day no 
superiority over any other day of the week. 
All business transacted on Sunday was valid 
except judicial proceedings.® 

In England before the statute’ was enacted 
prohibiting it, all legal process could be served 
on Sunday, and all other ministerial acts per- 
taining to legal proceedings.° 

By 29 Car. 2, ch. 7, §. 1, the law was 
changed. This statute provides that no 
tradesman, artificer, workman, laborer, or 
other person whatsoever, shall do or exercise 
any worldly labor, business, or work of his 
ordinary calling on Sunday, excepting works 
of necessity or charity. Under this statute 
it was decided that farmers were not 
within its prohibition.® Under certain 
cases, by statute, exceptions were allowed to 
the general rule.’ 

The doctrine of the English government 
does not wholly conform to that of most of 
the States of this country. England holds 
that Sunday ought to be consecrated to divine 
worship and services ;° that keeping one day 
in seven holy as a time of relaxation and re- 


1 Noy’s Max. 2. 

2Story v. Elliott, 8 Cow. 27; Keefer v. Keefer, 6 
Watts, 231; Johnson v. Day, 17 Pick. 106; Bloom v. 
Richards, 2 Ohio St. 387; Swann v. Broome, 1 W. BI. 
526; Mumford v. Hitchcock, 14 C. B. (N. S.) 369; Fish 
v. Braket, Plowd. 265; 3 and 4 Will. 4, ch. 42, § 43. 

3 Merritt v. Earle, 31 Barb. 41; R. v. Brutherton, 
Strange, 702; Drury v. Defontaine, 1 Taunt. 131; The 
King v. Witnash, 7 B. & C. 596; Bloxsome v. Williams, 
3 B. & C. 232; Comyns v. Boyer, Cro. Eliz. 485; Mack- 
alley’s Case, 9 Co. 65b, 66D. 

429 Car. 2, ch. 7, § 1. 

5 Comyns” Dig. b. 3, t. Temps. 

6 Reg. v. Cleworth, 4 B. & S. 927. 

TR. v. Younger, 5 T. R. 449; Reg. v. Whitely,3 H. 
& N. 143. 

8 Co. Litt. 1354; Finch’s Law, 7. 
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freshment, as well as for public worship, is a 
desirable service to the State.° England 
unites church and State, the ecclesiastical and 
the secular powers, and enforces the faith 
and doctrines of the established church. The 
United States government and State govern- 
ments enforce no religious doctrine. They 
simply protect all the people in the enjoy- 
ment of all temporal and spiritual rights. It 
is true that our civilization and institutions 
are Christian, but no person is compelled to 
embrace any particular doctrine, or to sup- 
port the hierarchy of any denomination. The 
unbeliever and atheist are protected as well 
as the most orthodox Christian. The Jew 
and the Gentile have equal protection with 
the Christians.!° 

The State bas the undoubted right to select 
any day of the week as a day of rest, and 
such legislation is wholly foreign to any kind 
of religion. Itis wholly a civil regulation in the 
United States, made for the government of 
man in his relations to society. Sunday laws 
are civil not religious, and interfere with no 
man’s conscience because he is compelled to 
refrain from employment on that day. Select- 
ing Sunday for a day of rest is merely a ques- 
tion of expediency not affected by religion in 
any manner.?! 

Most of the States have statutes regulating 
the observance of Sunday as a day of rest 
from ordinary pursuits, and to these statutes 
one must look as to the law governing con- 
tracts made on this day. The decisions of 
the various courts of the States conform to 
these statutes. Contracts made on Sunday 
are void only when they contravene some 
provisions of a statute, and when void can 
be made valid by a subsequent ratification.” 


® See Preamble to 3 and 4 Will. 4, ch. 31. 

3 Richmond v. Moore, 107 Ill. 429. 

1 Bloom vy. Richards, 2 Obio St. 387; City v. Benja- 
min, 2 Strob. L. R. 508; Specht v. Commonwealth, 8 
Pa. St. 312; Richmond v. Moore, 107 III. 429. 

12 O’ Donnell v. Sweeney, 5 Ala. 468; Tucker v. West, 
29 Ark. 386; Holcomb v. Donley, 51 Vt. 428; Stevens v. 
Wood, 127 Mass. 123; Meader v. White, 66 Me. 90; 
Ellis v. Hammond, 57 Ga. 179; Adams v. Hamell, 2 
Dougl. 73; Clough v. Goggin, 40 Iowa, 325; Varney v. 
French, 19 N. H. 233; Brimhall v. Van Camper, 8 
Minn. 13; Banks v. Wertz, 13 Ind. 203; Love v. Wells, 
25 Ind. 503; Chestnut v. Harbaugh, 28 Smith (Pa.), 
473; Pike v. King, 16 Iowa, 49; Sayer v. Wheeler, 32 
Iowa, 327; Railroad Co. vy. Chappel (Mich.), 22 N. W. 
Rep. 278; Hussey v. Roquemore, 27 Ala. 281; Hills v. 
Sherwood, 3 Wis. 343; Pattee v. Greeley, 13 Met. 284; 
Merriam v. Stearns, 10 Cush. 257; Sellers v. Dugan, 18. 





But the question occurs, How can a void 
contract be ratified? A void contract is no 
contract a d is not technically susceptible of 
ratification. To answer this question some 
authorities say it must be understood that, 
by ratification is meant, a new contract, ex- 
pressed or implied, is made on the same sub- 
ject, as though nothing had been done on 
Sunday.” 

In Illinois, a contract made on Sunday is 
not void, either at common law or under the 
statute forbidding the disturbance of the 
peace and good order of society by labor. 
The Illinois statute prohibits ‘‘ any noise, 
shout or amusement on the first day of the 
week, called Sunday, whereby the peace of 
any private family may be disturbed.’’¥ 
This statute was not made to prohibit the 
transaction of business merely, as distin- 
guished from labor. In Richmond v. Moore,* 
the court says: ‘‘ The legislature has the 
sole power to prohibit every kind of secular 
labor or business on Sunday, or such only as 
it may choose; but we (the court) have no 
power to prohibit any labor or business on 
that day or any other day. We can only en- 
force the law as it is enacted.’’ and ‘‘ the 
legislature is absolutely powerless to enforce 
religious doctrines or beliefs, merely as such. 
It may be that in suppressing crime, vice, or 
immorality, it incidentally enforces religious 
doctrines. The Christian religion forbids all 
crime, vice, and immortality, and good gov- 
ernment equally requires this suppression. 
They are suppressed by the government be- 
cause required for the general welfare, and 
not because they are religious doctrines.”’ 

The Sunday laws are not in violation of the 
State constitution, because their scope and 
purpose are to establish a day of rest from 
secular pursuits. In limiting their commands 


Ohio, 489; Fennell v. Ridler, 5 B. & C. 406; Harrison 
v. Calton, 31 Iowa, 16; Smith v. Case, 2 Oreg. 190; 
Wilson v. Milligan, 75 Mo. 41; Kubns v. Gates, 92 Ind. 


13 Pate v. Wright, 30 Ind. 476; Bradley v. Rea, 108 
Mass. 188; Day v. McAllister, 15 Gray, 433; Meri- 
wether v. Smith, 44 Ga. 541; Finn v. Donahue, 35 
Conn. 216; Winfield v. Dodge, 45 Mich. 355; Rainey v. 
Capps, 22 Ala. 283; Rossenblatt v. Townsley, 73 Mo. 
536; Pape v. Linn, 50 Me. 83; Van Hoven vy. Irish, 3 
McCrary, 443; Reeves v. Butcher, 2 Vroom, 224; 
Kountz v. Price, 40 Miss. 341; Williams v. Paul, 6 
Bing. 653; Simpson v. Nicholls, 3 M. & W. 240. 

41 Starr & C. Stat. 824, § 318. 

4 Richmond y. Moore, 107 Ill. 429. 

16 Supra. 
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to secular pursuits, they necessarily leave 
religious profession and worship free.” 

The court says, in Specht v. Common- 
wealth,'* that Sunday law ‘‘ enforces no un- 
willing attendance upon the celebration of 
divine worship. It says not to the Jew or 
Sabbatarian, you shall desecrate the day you 
esteem as holy and keep sacred to religion that 
we cdleem to be so. It enters upon no discussion 
of rival claims of the first and seventh days 
of the week, nor pretend to bind upon the 
conscience of any man any conclusion upon 
a subject which each must decide for himself. 
{t intrudes not into the domestic circle to dic- 
tate when, where, or to what good its inmates 
shall address their orisons; nor does it pre- 
sume to enter the synagogue of the Israelite, 
or the church of the seventh day Christian, 
to command or even persuade their at- 
tendance in the temples of those who 
especially approach the altar on Sunday. 
It does not in the slightest degree infringe 
upon the Sabbath of any sect, or curtail their 
freedom of worship. It detracts not one 
hour from any period of time they may feel 
bound to devote to this subject, nor does it 
add a moment beyond that they may choose 
to employ. Its mission is to inculcate a tem- 
porary weekly cessation from labor; but it 
adds not to this requirement any religious 
-obligation.’’ 

This doctrine is in accord with the decisions 
of most of the other States and is the correct 
interpretation.” Sunday laws are constitu- 
tional, notwithstanding the inconvenience that 
is caused to some who do not recognize the 
sacred character given to Sunday by churches, 
and who are prohibited from carrying on their 
business on this day.” Neither are these 
laws a restraint upon trade and commerce 
because they have a tendency to destroy the 

Ex parte Andrews, 18 Cal. 678; Ex parte Koser, 
60 Cal. 177; State v. Ricketts, 74 N.C. 187; State v. 
Williams, 4 Ired. 400; People v. Griffin, Ida. (N. S.) 
476. 

8 8 Pa. St. 312. 

19 Hudson v. Geary, 4 R. I. 485; Richmond v. Moore, 
107 Ill. 429; Charleston v. Benjamin, 2 Strob. (S. C.) 
608; Bloom v. Richards, 2 Ohio St. 387; MeGartrick v. 
Wason, 3 Obio St. 506. 

2 Cincinnati v. Rice, 15 Ohio, 225; State v. Ambs, 20 
Mo. 214; Voglesang v. State, 9 Ind. 112; State v. 
Gurney, 37 Me. 149; Com. v. Harrison, 11 Gray, 308; 
Com. v. Jeandelle, 2 Grant, 506; State v. Barker, 18 
Vt. 195; State v. Anderson, 30 Ark. 131; Schlet v. 
State, 31 Ind. 215; Coan v. Fisher, 17 Serg. & R. 160; 
Shover v. State, 10 Ark. 259; Commonwealth v. Wolf, 
3 Serg. & R. 50. 





value of leased property to be used on that 
day. They are not detrimental to commer- 
cial enterprises.*' The State canif necessary 
enforce these laws as a police regulation, in 
order to promote the wellfare of the whole 
people.” 

The court says, in State v. Ambs,” that 
‘* those who question the constitutionality of 
our Sunday laws seem to imagine that the 
constitution is to be regarded as an instru- 
ment framed for a State composed of 
strangers collected from all quarters of the 
globe, each with a religion of his own, bound 
by no previous social ties, nor sympathizing 
in any common reminiscences of the past; 
that, unlike ordinary laws, it is to be con- 
strued in reference to the state and condition 
of those for whom it was intended, but that 
the words in which it is comprehended are 
alone to be regarded, without respect to the 
history of the people for whom it was made. 
It is apprehended, that such is not the mode 
by which our organic laws is to be interpreted. 
We must regard the people for whom it was 
ordained. It appears to have been made by 
Christain men. * * * They deemed a 
statute compelling the observance of Sunday 
necessary to secure a full enjoyment of the 
rights of conscience.’’ ‘Thus, Missouri justi- 
fies Sunday laws on the ground of religion as 
does Arkansas. But this is not the general 
rule of interpretation of Sunday laws. The 
setting apart Sunday for aday of rest is 
purely a secular matter and expediency ; it is 
a civil institution. It may be held as a gen- 
eral rule, that all contracts made on Sunday 
are valid, unless some provisions of a statute 
make them void.” The statutes of the States 


21 Ex parte Andrews, 18 Cal. 678; Ex parte Bird, 19 
Cal. 130; Lindenmuller v. People, 33 Barb. 576. 

2 St. Louis v. Cafferata, 24 Mo. 94; Ex parte Bird, 
19 Cal. 180; Hudson v. Geary, 4 R. I. 485; Frolick- 
stein v. Mobile, 40 Ala. 725; Specht v. Commonwealth, 
8 Pa. St. 312; City v. Benjamin, 2 Strob. 508; Kurtz v. 
People, 33 Mich. 279; Bloom v. Richards, 2 Ohio St. 
387; Lindenmuller v. People, 33 Barb. 548; Voglesang 
v. State, 9 Ind. 112. 

2320 Mo. 214. 

24 Shover v. State, 10 Ark. 259. 

% Richmond v. Moore, 107 Ill. 429; Ex parte An- 
drews, 18 Cal. 678; Ex parte Koser, 60 Cal. 177; State 
vy. Ricketts, 74 N. C. 187; Specht v. Commonwealth, 8 
Pa. St. 312; State v. Williams, 4 Ired. 400; Linden- 
muller v. People, 33 Barb. 548; City v. Benjamin, 3 
Strob. 508; People v. Griffin, 1 Ida. (N.S.) 476. 

26 Bioom v. Richards, 2 Ohio St. 378; Richmond v. 
Moore, 107 Ill. 429; Batsford v. Enery, 44 Barb. 618; 
Horacek v. Keebler, 5 Neb. 355; Hellams v. Aber- 
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prohibiting labor on Sunday have reference 
to that which constitutes a person’s ordinary 
calling.” 

In Hellams v. Abercrombie” it is said that 
all contracts made on Sunday, whether in the 
line of the ordinary calling of the contracting 
parties or not, are void. Still it has been 
held, under statutes making it unlawful for a 
person to carry on his ordinary calling on 
Sunday, that some contracts not in the line of 
such pursuit are valid.” Some of the statutes 
make provisions as to ‘‘labor,’’ ‘‘work,’’ and 
‘*business.’’ Labor, which is necessary to 
carry on an industry authorized by the State 
is not in conflict with the statute. Driving to 
church is not labor.*' Selling liquor on Sun- 
day by a licensed innkeeper is contrary to 
statute.” It is not a necessity for a barber 
to shave a customer on Sunday.® Otherwise 
in Texas. To loan money,” orto sign a 
bond is business.* Driving a street car is 
‘labor.’ In some States operating rail- 
roads and street cars is unlawful ® and a nui- 
sance. Generally, under a prohibitory statute 
all contracts made on Sunday from ‘‘neces- 
sity’’ or ‘‘charity’’ are valid.” Contracts 
made on Sunday by subscribing to a fund to 
aid in erecting churches and the like are 
valid.” But this is not the law in Indiana. 
Still a person can gather grain on Sunday in 
Indiana, in order to save it,” or gather feed 


crombie, 15S. C. 110; Moore v. Clymer, 12 Mo. App. 
11; R. v. Whitnash, 7 B. & C. 596; Drury v. Defon- 
taine, 1 Taunt. 131. 

27 Bennett v. Brooks, 9 Allen, 118; Mills v. Williams, 
16 S. C. 594. 

%15 8. C. 110. 

29 Merritt v. Earl, 31 Barb. 38; Mills v. Williams, 16 
8. C. 593: Sanders v. Johnson, 29 Ga. 526; Moore v. 
Murdock, 26 Cal. 514; Allen v. Gardiner, 7 R. I. 22; 
Drury v. Defontaine, 1 Taunt. 131; Kaufman v. 
Hamm, 30 Mo. 387. 

3% Murray v. Com., 4 Pa. St. 270; Crocket v. State, 33 
Ind. 416; Com. v. Knox, 6 Mass. 76. 

31 Com. v. Nesbit, 34 Pa. St. 398. 

2 Voglesang v. State, 9 Ind. 112; Omit v. Com., 21 
Pa. St. 426. ° 

33 Com. v. Jacobus, 17 Pitts. L. J. 154. 

% State v. Lorry, 7 Baxt. 95. 

% Troewert v. Decker, 51 Wis. 46. 

% De Forth v. R. Co., 52 Wis. 320. 

37 Day v. Street Railway, 135 Mass. 113. 

% Com. v. Jeandelle, 2 Grant, 506; Sparhawk v. R. 
Co., 54 Pa. St. 401. 

% Aldrich v. Blackstone, 128 Mass. 148; Stewart v. 
Davies, 31 Ark. 518; R. Co. v. Lehman, 56 Md. 209; 
Com. v. R. Co., 80 Ky. 291; R. Co. v. Renz, 55 Ga. 126. 

# Dale v. Kuep, 98 Pa. St. 389; Allen v. Duffie, 48 
Mich. 1. 

41 Catlett v. Church, 62 Ind. 365. 

# Turner v. State, 67 Ind. 595, 





for cattle,* without violating the statute. In 
some States public libraries are closed“ on 
Sunday. By 29 Car. 2, ch. 7, § 1, the serv- 
ice of the writ of summons or other process 
is void if made on Sunday, and no subse- 
quent acts could waive the irregularity. In 
case one contracts to do a work on Sunday, 
he is not obligated to perform it, if in so 
doing he would break the peace. Money 
loaned on Sunday under the general inhibi- 
tion cannot be collected, as the law created 
no promise to pay the lender, and a subse- 
quent promise on a week day will not ratify 
the contract so as to make it valid.* But it 
has been held, that if goods have been sold 
on Sunday and delivered, and the purchaser 
subsequently agrees to pay for them, this last 
promise can be enforced. Ifa contract is 
made on Sunday, but dated on another day, 
it is not thereby made valid.” If a contract 
is concluded on Sunday, under the statute, 
although it is not fulfilled by the delivery of 
the goods until a subsequent week day, yet 
it is void.*! 

But it is held, that when a Sunday contract 
has been executed and the consideration paid, 
it cannot be revoked.” A contrary doctrine 
is held by some of the States. A party pay- 
ing a debt on Sunday, provided the payee 
will accept and keep the money, will be pro- 
tected—it is a valid payment. If the 
vendor, subsequently to a Sunday sale which is 


43 Edgarton v. State, 67 Ind. 588. 

4 In re Granger, 7 Phil. 350. 

4 Taylor v. Phillips, 3 East, 155; McIlehan v. Smith, 
8 T. R. 86. 

# Link v. Clemmens,7 Blackf. 479; Sands v. Lyon, 
18 Conn. 18; Salter v. Burt, 20 Wend. 205; Cock v. 
Bunn, 6 Johns. 326; Barrett v. Allen, 10 Ohio, 426. 

47 Troewert v. Decker, 51 Wis. 46. 

48 Meader’'v. White, 66 Me. 90. 

49 Melchoir v. McCarty, 31 Wis. 252. 

50 Parker vy. Pitts, 73 Ind. 597. 

51 Plamer v. New York, 2 Sandf. 318; Smith v. Wil- 
cox, 19 Barb. 581; Watts v. Van Ness, 1 Hill, 76; Mor- 
gan v. Richards,1 Browne (Pa.), 171; Saltmarsh v. 
Tuthill 13 Ala. 390; Fox v. Meusch, 3 Watts & S. 444; 
Rainey v. Capps, 22 Ala. 288; Ray v. Catlett, 12 B. 
Mon. 532; Hilton v. Houghton, 35 Me. 148; Allen v. 
Dening, 14 N. H. 133; Swisher v. Williams, Wright 
(Ohio), 754; City v. Rice, 15 Ohio, 225; Bloxsome v. 
Williams, 5 D. & R. 82; Smith v. Sparrow, 12 Moore, 
266. , 

52 Chestnut v. Harbaugh, 28 Smith (Pa.), 473; Greene 
v. Godfrey, 44 Me. 25; Finn v. Donahue, 35 Conn. 216; 
Kinney v. McDermat, 55 Iowa, 674. 

53 Summer v. Jones, 24 Vt. 317; Smith v. Bean, 15 N. 
H. 577; Brazee v. Bryant, 50 Mich. 136. 

54 Lamore v. Frisbie, 42 Mich. 186; Johnson v. Willis, 
7 Gray, 164. 
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void, demands on a week day either the goods 
or payment of the vendee, and the vendee 
then promises to pay for them, a new contract 
between the parties arises, which can be en- 
forced.” An owner or driver of a carriage is 
a laborer and comes within the statute. <A 
seaman is obligated to work on Sunday as on 
any week day.* The execution of a bond or 
a promissory note on Sunday, in contravention 
of the Sunday laws, is void, whether so de- 
clared by statute or not. ‘‘Necessity,’’ as 
used in the statutes, is not a physical and ab- 
solute necessity, but denotes a moral fitness 
and propriety under the circumstances of 
each case.” 

The English doctrine is that the regulation 
of moral or religious conduct must be left to 
the general law of the land and to the laws of 
God. 

Summary: 1. Sunday, at common law, 
was not sacred, and until prohibiting statutes 
were enacted, all legal process served on 
Sunday, all ministerial acts pertaining to legal 
proceedings, and all other business, except 
judicial, were valid. 

2. The laws of England enforce the faith 
and doctrines of the Established Church, and 
compel the keeping of Sunday as a holy day 
as desirable service to the State. 

3. Neither the United States government 


“nor the individual States, enforce any relig- 


ious doctrines. 

4. The State has the right to select any day 
of the week as a day of rest, which legisla- 
tion is wholly a civil regulation made for the 
government of man in his social relations ; it 
is merely a question of expediency affecting 
no man’s religion in any manner. 

5. Contracts made on Sunday are void only 
when they contravene statutory law ; and when 


55 Gregg v. Wyman, 4 Cush. 322. Contra: Wood- 
man v. Hubbard, 5 Foster, 67. 

56 Johnston v. Com., 22 Pa. St. 102. 

57 Ulary v. Washington, Crab. 204. 

38 Towle v. Larrabee, 20 Me. 464; Pattee v. Greely, 
13 Met. 284; Hilton v. Houghton, 35 Me. 143; Allen v. 
Deming, 14 N. H. 133; Lonejoy v. Whipple, 18 Vt. 379; 
Adams v. Gay, 19 Vt. 358; Smith v. Wilcox, 19 Barb. 
581; Rainey v. Capps, 22 Ala. 288. 

59 Flagg v. Inhab., 4 Cush. 243; MceGatrick v. Wason, 
4 O. St. 566; Hooper v. Edwards, 18 Ala. 280; Logan v. 
Matthews, 6 Pa. St. 417; Johnston v. Com., 22 Pa. St. 
102; Phillips v. Innes, 4 Clark & Fin. 234; Omit v. 
Com. 21 Pa. St. 426; Com. v. Nesbit, 34 Pa. St. 398; 
Com. v. Knox, 6 Mass. 76; Pearce vy. Atwood, 13 Mass. 
350; Bosworth v. Swansey, 10 Met. 363; Robson v. 
Freneb, 12 Met. 24. 

6 Navigation Co. v. Philling, 14 M. W. 76. 





void, can be made valid by a subsequent rat- 
ification. 

6. A State can prohibit all secular busi- 
ness, work or labor on Sunday, but it cannot 
enforce religious doctrines or beliefs, merely 
as such. Its mission is to inculcate a tempo- 
rary weekly cessation from labor. 

7. Sunday laws can be enforced as police 
regulations. 

8. Sunday laws are not a restraint upon 
trade and commerce. 

9. ‘*Necessity,’’ under these laws, is not a 
physical and absolute necessity, but denotes 
a moral fitness and propriety under the cir- 
cumstances of each case. 

10. In general, statutes prohibiting labor 
on Sunday have references to that which 
constitutes a person’s ordinary vocation. 

11. Under Sunday laws, contracts made 
from ‘‘necessity’’ or ‘‘charity’’ are valid. 

12. A contract concluded on Sunday and 
fulfilled on a week day is void. 

13. The execution of a bond or note on 
Sunday in conflict with the Sunday laws is 
void, whether declared so by statute or not. 

14, An instrument made on Sunday in con- 
travention of the Sunday laws, but dated on 
a week day, is void. 

D. H. Prnerey. 








NEGLIGENCE—CONTRIBUTORY NEGLIGENCE 
— HIGHWAY — TOWNSHIP — BURDEN OF 
PROOF—COMPULSORY NONSUIT. 





MILLCREEK TOWNSHIP V. PERRY. 





Supreme Court of Pennsylvania, November 7, 1887. 


1. Plaintiff walking from his work, in the night time, 
was injured by falling into an excavation in a much 
traveled country road, which for several months had 
been left unguarded, during suspension of the work 
of lowering the grade; he was familiar with the con- 
dition of the road and had traveled over it daily. 
Held, the question of the liability of the township and 
whether plaintiff was guilty of contributory negligence 
were properly submitted to the jury. 


2. That plaintff was acquainted with the condition of 
the road and might have taken the south side, which 
was safe for pedestrians, will not defeat his right to 
recover, if his walking on the dangerous side was in 
consequence of the darkness and without negligence 
on his part. 


8. The burden to show contributory negligence rests 
upon the defendant, unless the jury find such evi- 
dence in testimony of plaintiff himself or his witnesses. 


4. Contributory negligence is generally a question 


etror 


Lt caer Re enn 3 ome 











104 


THE CENTRAL LAW JOURNAL. 


No. 5. 








for the jury, depending solely on the facts as they may 
find them. 


5. Refusal to enter compulsory nonsuit is not as- 
signable errror. 


William P. Perry, plaintiff, a puddler by trade, 
walking from work at a rolling mill, in company 
with his son, about one o’clock A. M., October 9, 
1883, went upon Lake road, an extension of 
Kighth street, of the city of Erie, in Millcreek 
township, and sustained injuries by falling into 
an unguarded excavation five or five and one-half 
feet deep. The evidence was conflicting as to 
whether the night was dark or clear, but the 
plaintiff having just left working with molten 
iron was not able to see as clearly as he other- 
wise might have been. He had frequently passed 
over the road and was familiar with its condition. 

The road commissioners of defendant township 
had determined to cut down the grade of the 
road, and one-half thereof, or about twenty-five 
feet in width, had been so reduced about July 1, 
1883, when work was suspended and a rail fence 
was constructed at each end of the north side to 
warn pedestrians to pass to the south side; but 
the fences disappeared in a few weeks and from 
thence to the time of the accident the excavation 
and dug out portion of the road remained without 
barriers, warning lights or other danger signals. 

The court refused to enter a compulsory non- 
suit, but submitted the question of plaintiff’s con- 
tributory negligence to the jury, who rendered a 
verdict for plaintiff for $5,000; from judgment 
thereon, defendant brought this writ of error, as- 
signing as error the refusal of the court to enter a 
nonsuit, the submission of the question of con- 
tributory negligence and certain parts of the 
charge. 

SPECIFICATIONS OF ERROR. 

1. Qualifying defendant’s first puint, as follows: 
If the plaintiff knew the condition of the road and 
had passed over the same on the day, and many 
times before, be was hurt, it was his duty to have 
used care and to have gone through the exca- 
vated way, and if he failed to do so he was guilty 
of negligence and cannot recover. To which toe 
court answered: ‘This is affirmed, with the 
qualification, however, that if the jury find from 
the evidence, that the failure cn the part of the 
plaintiff to go through the excavated way was in 
consequence of the darkness and without any 
negligence on his part, then he would not forfeit 
his right to hold the township liable.”’ 

2. Qualifying defendant's second point, as fol- 
lows: If the plaintiff, in passing along the road, 
knowing its condition, failed to use care to pass 
along the excavated way, he was guilty of con- 
tributory negligence and cannot recover. To 
which the court answered: ‘This is affirmed, 
with the same qualification, as in the answer to 
the foregoing point.”’ 

3. Refusing defendant’s third point, as follows: 
“Tf the jury believe from the evidence, that the 
highway at the place where the plaintiff was in- 
jured was defective and dangerous, and was left 





open and unguarded to be traveled by the public, 
and the plaintiff, while traveling on said bigh- 
way, was injured in consequence of the defect, 
the fact that the plaintiff was acquainted with the 
condition of the road does not, of itself, consti- 
tute contributory negligence on his purt, and 
would not defeat his recovery, provided he was 
exercising due care and caution at the time of his 
injury.” 

5. Overruling defendant’s motion for nonsuit. 

6. The charge of the court, as follows: ‘hey 
(meaning the witnesses) also agree that the as- 
cent by the north side was easy, and unless de- 
terred by some barrier or obstacle, a stranger 
would be as liable to take one side as the other.”’ 

7. The charge of the court, as follows: ‘On 
the other band, the presumptions are in favor of 
the plaintiff having exercised proper care. It is 
for the township to prove aftirmatively that there 
was contributory negligence on the part of the 
plaintiff, unless you find such evidence in the 
testimony of the plaintiff himself or his wit- 
nesses.”’ 

8. The charge of the court, as follows: ‘‘It 
was not only the duty of the authorities to put up 
barriers, but their duty to keep them there, if 
their being there was necessary to warn or pre- 
vent persons using the road from meeting with an 
accident.” . 

9. The charge of the court, as follows: ‘It 
goes without saying, that if this cut was there, 
leaving this embankment, which was at some 
places five and one-half feet high, according to 
the evidence of the defendant’s witnesses, noth- 
ing to prevent the public from going over there, 
as the evidence shows that a stranger would be 
as likely to go one way as the other, it goes with- 
out saying that that highway was in a dangerous 
condition. 

10. The charge of the court, as follews: ‘*Was 
there want of care? Did the plaintiff know he 
was out of the proper path? Did he knowingly 
choose to go by the north side instead of through 
the cut? He would have been safe there, or on 
the graded walk on the south. Did he avoid 
these voluntarily and of his own accord, and his 
own carelessness, choose the unsafe way, or did 
he innocently and unwittingly take that way, in 
consequence of the absence of proper guards of 
warning, in the darkness of the night, he being 
unable to see where he was going? Upon your 
decision of these questions will depend the ver- 
dict in this case.” 


STERRETT, J.. delivered the opinion of the 
court: 

In this, as in every case of the kind, the burden 
of proof was on the plaintiff below. It was in- 
cumbent on him to satisfy the jury by competent 
evidence that the township authoritics carelessly 
and negligently permitted the public highway to 
be and remain in a condition that was unsafe and 
dangerous for public travel, especially in the 
night time. 

No question is raised in regard to the omission 
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or rejection of the testimony, and hence all the 
evidence received and submitted to the jury must 
be regarded as both competent and relevant. It 
is unnecessary to refer toit specially. Itnot only 
tended strongly to prove the allegations of negli- 
gence on which the action is grounded, but it was 
of such a character as to make it the imperative 
duty of the court to submit the question to the 
jury. That was dome ina clear and satisfactory 
charge to which no just exception can be taken. 
The result was a verdict in favor of plaintiff be- 
low, based upon the fact that his injuries were the 
result of defendant’s negligence. 

The only ground of defense that was or with 
any show of reason could be insisted on was the 
alleged contibutory negligence of plaintiff him- 
self; and that, under all our authorities, was 
clearly a question for the jury, depending solely 
on the facts as they might find them from the evi- 


“dence. There was nothing, either admitted or 


established by undisputed evidence, that would 
have justified the court in withdrawing the ques- 
tion from the jury and deciding as matter of law 
that plaintiff was guilty of contributory negli- 
gence. It therefore follows there was no error in 
refusing to charge that, ‘‘under the evidence in the 
case, the verdict should be for the defendant;”’ 
and hence the third specification is not sustained; 
nor is there any merit in the fifth specification for 
the oft-repeated reason that refusal to enter judg- 
ment of compulsory nonsuit is not assignable for 
error. 

Denfendant’s first and second points were 
rightly qualified by saying, *‘that if the jury find 
from the evidence that the failure, on plaintiff’s 
part, to go through the excavated way, was in 
Gonsequence of the darkness, and withont any 
negligence on his part, then he would not forfeit 
his right to hold the township liable.” 

The third point, recited in the fourth specifica- 
tion was rightly affirmed. 

Considered in connection with other parts of the 
charge, there is no errdr in either of the detached 
portions thereof covered by the sixth to tenth 
specifications inclusive. The controlling ques- 
tions where clearly for the jury, and plaintiff in 
error has no just reason to complain of the man- 
ner in which they were submitted. Neither of 
the assignments of error is sustained. 

Judgment affirmed. 


Nore.—Excavations.—Where a ditch, in the ordi- 
narily traveled track of a bighway, had diverted travel 
to each side thereof, but no barriers had been erected, 
and plaintiff being familiar with the road traveled, on 
adark night mistook his location, and in attempting 
to pass to one side ran into the ditch and was injured. 
It was held that the highway was defective and the 
question of contributory negligence was for the jury.} 

Tue evidence showing that the town authorities had 
made an excavation along a highway, which, at a dis- 
tance of but two feet from the traveled track, was more 
than two feet deep, and that there was no barrier and 
no light or anything to warn travelers of the danger, 


1 Hart v. Cedar, 63 Wis. 634. 





the court may hold as matter of law that the highway 
was unsafe for travel.? 

Where the proprietors of a hotel dug a vault under- 
neath the sidewalk, leaving an opening two by three 
feet, which remained for five to ten days, covered with 
a board, and when the plaintiff stepped on it it tilted 
and he was injured: Held, the district was liable 
therefor; that evidence that the covering remained in 
the same condition for several weeks thereafter was 
admissible for the purpose of showing notice; and 
that in the absence of evidence that the district had 
issued a permit, as required by the building laws, 
such permit and notice would be presumed from the 
circumstances.’ A city is liable for injuries resulting 
from a ditch in the street dug by a third person with- 
out license.4 Under Pub. Stat. ch. 52, § 18, a town is 
liable for defect in highway, as a loose cover of a cess- 
pool without actual notice, if it might have had notice, 
by exercise of proper diligence, although the defect 
had not existed for any particular time.6 A person 
injured by falling into an opening while passing along 
an alley, is not guilty of contributory negligence 
merely because of his knowledge of the defect.é 

The fact that a horse became unmanageable, con- 
tributing to his injury by falling into an unguarded 
excavation, will not defeat recovery.? A city is bound 
to keep its streets in a reasonably safe condition for 
persons to pass thereon by night as well as by day; 
but if a person could have avoided injury from the 
existence of an open sewer in the middle of a street by 
the use of ordinary diligence, the city would not be 
liable therefor;® a town is liable for damages, where 
cover of a cesspool was liable to come off through nat- 
ural causes, which reasonable diligence should guard 
against; a city is liable for injuries resulting from an 
unguarded excavation;!° a city isboundto maintain 
railings about areas in front of basement offices and 
shops upon the streets; !! a city is liable where an un- 
guarded excavation was made by a contractor.™ 
Where an excavation has been filled upin a city street 
by permission of the city, but not under its super- 
vision, a city is not liable for hidden defects until after 
notice thereof; !3 nor to one who falls into a coal hole 
in the sidewalk because of the neglect of the owner of 
the premises to keep it fastened; nor is a city lia- 
ble where an unguarded excavation on private prop- 
erty is located some distance from the sidewalk and 
its condition was well known to the plaintiff; 15 nor 
for failure to erect a barrier between a village street 
and the canal, the land where the barrier was required 
belonging to the State.!6 


2 Seymour v. Lake, 66 Wis. 651. 

8 Woodbury v. Dist of Columbia (D. C.), 3 Cent. Rep 
788. 

4 Centreville v Woods (Ind.), 5 Cent. L. J. 453. 

5 Post v. Boston (Mass.), 1 N. Eng. Rep. 542. 

6 Bond v. Smith, 44 Hun, 219. 

7 Hull v. City of Kansas (Mo.), 1 Cent. L. J. 204. 

9 Post v. Boston, supra. 

10 Orme v. Richmond (Va.), 8 Va. L. J. 620; 19 Cent. L. J. 
dig. 317; Chicago v. Chundt, 107 Ill. 186; Lincoln v. 
Walker, 18 Neb. 244, 250: Post v. Boston, 141 Mass. 189. 

ll Beardsley v. Hartford, 50 Conn. 529; 17 Reporter, 
520; 18 Cent. L. J. dig. 357; McGill v. Dist. of Columbia, 4 
Mackey, 70. But see Fitzgerald v. Berlin, 64 Wis. 203. 

12 Lincoln v. Walker, 20 Neb. 113; Groves v. Rochester, 
39 Hun,5. Contra: Susquehanna Depot v. Simmons, 113 
Pa. St. 384. 

13 Scanlon v. New York, 12 Daly, 81. 

i4 Hanscom V. Boston, 141 Mass. 242. 

15 Walker v. Reidsville, 96 N. C. 382. 

16 Veeder v. Village of Little Falls (N. Y.),1 Cent. Rep. 
519. 
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Where there is a railing on the side of a descending 
staircase, a city is not liable because there was not 
railirg at entrance; !’ acity is liable for failure to erect 
barriers,!8 or where barriers are removed by unknown 
persons.!9 

Duty of Traveler to Take Safe Side.—Where one 
has knowledge of the dangerous condition and may 
avoid it by going to the opposite side, his taking the 
risk of passing over the dangerous spot is contributory 
negligence.2° But where a person meets an obstacle 
or other cause of danger and there is no way to avoid 
it, he may proceed, if consistent with reasonable care, 
to do so; and this is generally a question for the jury. 
Authorities cited in Harris v. Township of Clinton.?! 

In the absence of knowledge, the traveler may pre- 
sume that the sidewalk is in a reasonably safe condi- 
tion at all points and to the full width thereof. And 
a traveler may assume the center of the road to be the 
traveled route.23 

Where a sidewalk had been generally used, but 
plaintiff knew it was unsafe, he was not necessarily 
guilty of negligence in taking the unsafe walk. Gor- 
don and Parson, JJ., dissenting.?4 

Whether a person injured by falling upon an icy 
sidewalk is chargeable with contributory negligence 
for omitting to use the opposite side of the street, 
which was clear of ice, is a question of fact for the 
jury. Buta person needlessly jumping on a swing- 
ing bridge is guilty of contributory negligence. 

Contributory Negligence.—The burden of proving 
is on the defendant.” It is question for jury.2 Con- 
tributory negligence must be such an act of careless- 
ness as a man of ordinary prudence, under the same 
circumstances, would not have been guilty of.29 
Where one knows a sidewalk to be defective, he is 
guilty of contributory negligence in taking the dan- 
gerous way in the night time. Previous knowledge 
will not bar recovery, unless condition was such that 
a person of ordinary prudence would not use the 
way.*l A person unacquainted with the place, walk- 
ing on a dark night with a companion carrying a lan- 
tern, parted with him near the approach to a bridge 
and was precipitated through an unguarded opening: 
Held, that he was chargeable with such contributive 
negligence as prevented recovery of damages from the 
municipality.22) Whether traveling at night without a 
lantern is contributory negligence, is a question for 
the jury. 

17 Fitzgerald v. Berlin, 51 Wis. 81. 

18 Gould v. TopeKa (Kan.), 19 Cent. L. J. 421. 

19 Klatt v. Milwaukee, 53 Wis. 196. 

20 Perkins v. Fond du Lac (Wis.), 1 Mon. West. Jur. 
410; 2 Cent. L. J. dig. 49; Wilson v. Charlestown, 8 Allen, 
187; Erie v. Magill (Penn.),12 Weekly Notes of Cases, 409; 
Hartman v. Muscatine, 70 Iowa, 511; Fulliam v. Musca- 
tine, 70 Iowa, 436, 

21 Harris v. Township of Clinton (Mich.), 7 West. Rep. 





2 Farnow Vv. Dist. of Columbia (D. C.), 5 Cent. Rep. 447. 
%3 Borough of Carlisle v. Brisbane (Penn.), 4Cent. Rep. 


24 City of Altoona v. Lotz (Penn.4, 6 Cent. Rep. 135. 

25 Mogood v. New York City (N. Y.), 3 Cent. Rep. 65. 

% Gavin v. Chicago (Ill.), 11 Cent. L. J. dig. 474. 

27 Muller v. Dist. of Columbia (D.C.), 5 Cent. Rep. 428. 

28 Hampson Vv. Taylor (R. I.), 3 N. Eng. Rep. 640. 

29 Tarmow Vv. Dist. of Coiumbia (D. C.), 5 Cent. Rep. 
447. 

% Parkhill v. Brighton, 61 Iowa, 103. 

31 McKenzie v. Northfield, 30 Minn. 456; Delger v. St. 
Paul, 14 Fed. Rep. 567; Munger v. Marshalltown, 59 Iowa, 
763. 

82 Cummings v. Syracuse (N. Y.), 1 Cent. Rep. 710. 

33 Daniels v. Lebanon, 58 N. H. 284. 





In an action for damages for injury inflicted ona 
child three years of age, caused by falling into a ditch 
in a street, formed by the flow of water, whereby her 
leg was broken, the child having been precipitated 
therein by another child stumbling against her, if the 
plaintiff was not without fault she would have a right 
to recover.*4 The fact that the children were at play 
on the streets will not relieve the city.» 

It is not negligence, even in a drunken man, to go 
upon a defective sidewalk; he is entitled to one that is 
safe.36 Evidence that a horseman was a habitually 
reckless rider is not admissible.37 Generally, whether 
a way is safe, is a question for the jury. 

Duty to Keep in Safe Condition.—A city is bound 
to use reasonable diligence in keeping its streets and 
sidewalks in repair.29 The New England cases have 
held liability for such injuries to be wholly stat- 
utory. Where a city is not under any statutory ob- 
ligation to light its streets, it is not hable to one who 
meets with an accident due to the darkness.41 Under 
statute making a city liable for defects in streets, it is 
not liable for defect in a school-house vard graded 
with street.“2 But other courts hold that an action 
lies on common law principles.® A town not being 
liable to keep all parts of a road in repair is not liable 
where plaintiff took unsafe part and fell into a hole.# 
A town is not liable to keep all parts of a road in re- 
pair;* nor liable for failure to keep in repair unfre- 
quented streets. A city is only bound to keep in a 
reasonably safe condition enough of its streets and 
sidewalks to accommodate the traveling public.47 But 
where a street has been open for travel for its entire 
width, a city is liable for injury from a defect in any 
part thereof. 

One returning from a funeral on the Lord’s day and 
deviating from his way to make a social call on a 
friend cannot recover for injuries resulting from a de- 


34 Brennan v. City of St. Louis (Mo.),7 West. Rep. 148. 

85 Chicago v. Starr, 42 Ill. 177; Kerr v. Forgue, 54 Ill. 
484; Chicago v. Keefe, 114 Ill. 222; 1 West. Rep. 354. 

3% Hubbard v. Ineorporated Town of Mason City, 64 
Iowa, 245. 

37 Brennan v. Frendship, 67 Wis. 223. 

38 Yeaw v. Williams (R. I.), 1 N. Eng. Rep. 123, and 
note; Davis v. Charlton (Mass.), 1 N. Eng. Rep. 566; 
Yocum v. Treriton (Mo. App.), 3 West. Rep. 778; Salmon 
v. Trenton (Mo. App.), 3 West. Rep. 781. 

39 Glantz v. South Bend (Ind.),3 West. Rep. 646; Flan- 
ders v. Norwood (Mass.),1 N. Eng. Rep. 448; Kellogg v. 
Janesville, 34 Minn. 132; Kiley v. City of Kansas (Mo.), 2 
West. Rep. 201; Brennan v. St. Louis (Mo.),7 West. Rep. 
148; Schroth v. Prescott (Wis.), 24 Cent. L. J. dig. 481. 

40 Stinson v. City of Gardner, 42 Me. 248; Blodgett v 
Boston, 8 Allen, 237; Dillon on Munic. Corp. § 786, note, 
p. 749; Agnew v. Crunna, 20 Cent. L. J. 106, and note; 
Hutchinson v. Olympia (Wy. T.),5 W. C. Rep. 349; 20 
Cent. L. J. dig. 298. 

41 Gaskins v. Atlanta, 73 Ga. 746. 

42 Sullivan v. Boston (Mass.),8 Cent. L. J. dig. 503. 

43 Dillon on Munic. Corp. § 786; note, 23 Cent. L. J. 108; 
Browning v. Springfield, 17 Ill. 143; Seammon v. Chicago, 
25 Id. 424; Claybugh v. Chicago, Jd. 535; Bloomington v. 
Bay, 42 Jd. 503; Chicago v. Keefe (Ill.),1 West. Rep. 351. 

44 Keyes v. Marcellus, 50 Mich. 439, 

45 Keyes v. Marcellus, supra; Monongahela City v. 
Fisher (Penn.), 2 Cent. Rep. 79; Perkins v. Fayette (Me.), 
8 Cent. L. J. dig. 287; Hawks v. Hawley (Mass.),5 Cent L. 
J. dig. 354; Farrell v. Oldtown (Me.), 9 Cent. L. J. 215; 
Carlisle v. Brisbane (Penn.), 4 Cent. Rep. 508. 

46 Henderson v. Sandefer (Ky.), 2 Cent. L. J. 767. 

47 Fulliam v. Muscatine, 70 Iowa, 436; Brown v. Mayor 
(Mo.), 1 Cent. L. J. 585; Fritz v. Kansas, 84 Mo. 632; 20 
Cent. L. J. dig. 236; Philbreck v. Piliston (Mass.), 2 Cent 
L. J. 230. 

4# Crystal v. Des Moines, 65 Iowa, 502. 
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fective highway.4? A city is liable for unsafe condi- 
tion of public buildings. A city is liable for per- 
mitting a pavement, partly of glass and partly of iron, 
‘“‘Hyatt’s patent cover,” to become smooth and slip- 
pery.5! But an inclination of three and three-fourth 
inches in a distance of two and one-half feet in a 
plank sidewalk in a city of 800 inhabitants is not neg- 
ligence.52 

A city is not bound to provide against extraordinary 
storms.53 A township is not bound to build a bridge 
as to support a steam threshing machine of great 
weight, transported by means of a traction engine,*4 
nor liable for damage caused by riots, under N. J. 
Rey. Stat. 979, §5;5 nor for damage caused by acts 
of officers of fire departments; nor for negligence of 
police; 7 nor of a district surveyor. A city is not 
liable for damages caused by the explosion of gas in 
a man-hole, constructed and owned by a corporation, 
the city having no notice of the probabiiity of dan- 
ger.59 A city is not relieved because duty is imposed 
on others, as upon arailroad company; nor upon 
contractors; ® but not for hidden defects in work; ® 
nor by an ordinance requiring police officers to in- 
spect and report condition; ® nor by the omission to 
pass an ordinance for prevention of nuisances.4 But 
a city is not liable for the failure of police officers to 
prevent firing of cannon on the streets. 


Injuries Caused or Contributed to by Third Per- 
sons.—An owner of premises obstructing a street or 
sidewalk is liable, but where the city maintains shade 
trees, the owner of a lot is not liable for injury caused 
by the falling of a rotten limv.% 

By statute, liability may be exempted for injury 
caused by riots.® A city is not liable for negligent acts 
of officers of fire department.® Generally a city is lia- 
ble for obstructions placed by third persons,” or 


49 Davis v. Somerville (R. I.), 11 Cent. L. J. dig. 217. 
50 Flori v. St. Louis (Mo.), 4 Cent. L. J. 189. 
“sl Cromarty v. Boston (Mass.), 10 Cent. L. J. 96. 

52 Schroth v. Prescott (Wis.), 24 N. W. Rep. 405; 21 Cent. 
L. J. dig. 438. 

53 Allen v. Chippewa Falls, 52 Wis. 430. 

54 McCormick v. Washington, 112 Pa. St. 185. 

55 Carey v. Mayor of Patterson (N. J,), 1 Cent. Rep. 434. 

56 Burrill v. Augusta (Me.),1N. Eng. Rep. 697; Boyd v. 
Ins, Patrol of Philadelphia (Penn.), 5 Cent. Rep. 236. 

57 Little v. Madison, 49 Wis. 605; Boyd v. Ins. Patrol of 
Philadelphia, supra; Norristown vy. Fitzpatrick,8 W. N. 
C. 459; 11 Cent. L. J. dig. 76. 

58 Boyd v. Ins. Patrol of Philadelphia, supra. 

59 Hunt v. New York, 52 N. Y. Sup. Ct. 198. 

60 Tierney v. Troy, 41 Hun, 120. 

61 Taylor v. Austin, 32 Minn. 247; Haroxhurst v. Mayor, 
43 Hun, 588; Lincoln v. Walker, 40 Neb. 113; Groves v. 
Rochester, 39 Hun, 5; Circleville v. Neuding (Ohio), 13 
W. L. B. 378; 20 Cent. L, J. dig. 383; Semple v. Vicksburg 
(Miss.), 20 Cent. L. J. dig. 497. Contra: Susquehanna 
Depot v. Simmons, I12 Pa. St. 384, 

62 Scanlon v. New York, 12 Daly, 81. 

63 Goodfellow v. Mayor of New York (N. Y.), 1 Cent. 
Rep. 21. 

64 Nelson v. Canisteo (N. Y.), 1 Cent. Rep. 65. 

65 Norristown v. Fitzpatrick, 8 W. N. C. 459; 11 Cent. L. 
J. dig. 76. y 

66 Ottumwa Vv. Parks (lowa), 4 Cent. L. J. 360. 

67 Weller v. McCormick, 47 N. J. L. 397. 

68 Carey v. Mayor of Patterson (N. J.), 1Cent. Rep. 434. 

69 Burrill v. City of Augusta (Me.),1N. Eng. Rep, 697; 
Freeman v. Philadelphia, 7 W. N. C. 45; 8 Cent. L. J. 
09; Smith v. Rochester, 21 Alb. L. J. 456; 8 Cent. L. J. 469. 





70 Kunz vy. Troy (N. Y.), 6 Cent. Rep. 493; Oliver v. 
Kansas City (Mo.), 9 Cent. L. J. dig. 279; Elkhart v. Rit- | 
ter (Ind.),9 Cent. L. J. dig. 298; Bandiaer v. Girardeau + 


where barriers are removed by third persons,”! and is 
not relieved because duty is imposed on others as 
upon a railroad company,” nor upon contractors; 7% 
but not for hidden defects in work.7”4 

A city is liable for failure to erect barriers and place 
lights about building obstructions placed by third 
persons.75 The mere fact thata city is a stockholder in 
a bridge company will! not make it liable for a defect 
in an embankment unless such was an extension of 
the street.76 A city is not liable for neglect of owner 
to fasten a coal hole;7 nor liable for injury from the 
explosion of gas in a man-hole constructed and owned 
by a corporation, the city having no notice of the 
probability of danger.’ A city is liable for personal 
injury from an explosion in connecting water-pipes, 
the work being done by an engineer under authority of 
a committee appointed by councils.” Where, under 
the charter, a city is not primarily liable, an action may 
be brought against both the city and the individual 
owner.80 

Permitting Dangerous Use of Streets.—A city is 
not liable for permitting unlawfnl coasting; ®! nor be- 
cause the police suffered a bear to be exhibited.%? 
But a city is liable for permitting a dangerous awning 
over a sidewalk,®3 and a dangerous platform; * and to 
one injured by the blowing down of a show board on 
private land, but so near the street and so defectively 
supported as to be obviously dangerous; § and for in- 
jury caused by the falling of a dangerous wall left 
standing after a fire on the line of a street; 8° and for 
failure to remove fallen telephone wires.%” 

Where a city, by its charter, maintains shade trees, 
the owner of a lot is not bound to trim them or liable 
for an injury caused by the fall of a rotten limb. A 
city is liable to one, who, driving through a street at 
night, is injured by a pile of rubbish, there being no 
light to show the obstruction.£8 Where plaintiff 
slipped and fell under a horse which was partly on the 
sidewalk, held defendant was not liable, there being 


(Mo.), 11 Cent. L. J. 15; Luck v. Ripon (Wis.), 12 Cent. L. 
J. 479; Shippy v. Au Sabee (Mich.), 32 N. W. Rep. 741; 24 
Cent. L. J. dig. 556. 

71 Klatt v. Milwaukee, 53 Wis. 196. 

72 Tierney v. Troy, 41 Hun, 120. 

78 Taylor v. Austin, 32 Minn. 247; Haroxhurst v. Mayor, 
43 Hun, 588; Lincoln v. Walker, 40 Neb. 113; Groves v. 
Rochester, 39 Hun,5. Contra: Susquehanna Depot v. 
Simmons, 112 Pa. St. 384; Blum v. Kansas, 84 Mo. 112; 
Conley v. Portland (Me.), 1 N. Eng. Rep. 797. 

74 Scanlon v. New York, 12 Daly, 81. 

75 Indianapolis v. Dougherty (Ind.), 11 Cent. L. J. dig. 
515. 

76 Manchester v. Ericsson (U. 5S. 8. C.), 17 Cent. L. J. 
dig. 215. 

77 Hanscom v. Boston, 141 Mass. 242. But see Wood- 
bury v. Dist of Columbia (D.C.), 3 Cent. Rep. 788. 

78 Hunt v. New York, 52 N. Y. Sup. Ct. 198. 

79 Saylor v. Harrisburg (Penn.), 6 W. N. C. 107; 8 Cent. 
L. J. dig. 314. 

80 Papworth v. Milwaukee, 64 Wis. 389. 

8t Faulkner v. Aurora (Ind.), 16 Cent. L. J. 131; Burford 
v. Grand Rapids, 53 Mich. 98; Shultz v. Milwaukee, 49 
Wis. 254; 10 Cent. L. J. dig. 435; Lafayette v. Tumberlake, 
88 Ind. 330. 

82 Little v. Madison, 49 Wis. 605; 6 Cent. L. J. dig. 35. 

83 Bohen v. Waseca City, 32 Minn. 176; Larson v. Grand 
Forks, 3 Dak. 307. 

84 Estelle v. Lake Crystal, 27 Minn. 243. 

8 Langan v. Atchison, 35 Kan. 318; 23 Cent. L. J. 106, 
and seven page note by F. C. Haddock, Esq. 

8 Grogan v. Broadway Foundry Co., 87 Mo. 321. 

87 Nichols v. Minneapolis, 33 Minn. 430. 

88 Weller v. McCormick, 47 N. J. L. 397. 

89 King v. Cleveland, 28 Fed. Rep. 835. 
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two ordinances, one permitting, the other probibiting 
horses to go upon sidewalks.™ Plaintiff was injured 
by the firing of a cannon by a crowd in the street; the 
borough did not authorize it, but for several hours 
police officers made no attempt to stop it; Held the 
borough was not liable.® 

Ice and Snow.—Whether a city is negligent in per- 
mitting acc'imulations of ice and snow, is for the 
jury.’ A city is not required to immediately clear 
snow and ice from sidewalks.% Mere accumulation 
by natural causes is not sufficient evidence of negli- 
’ gence, unless the ice and snow are suffered to remain 
in such an uneven and rounded form as to render it 
impossible for any one, even in the exercise of the 
greatest care, to walk upon it without danger.4 Mere 
slipperiness is not a defect causing city to be liable.® 
To impose liability, it must appear that the walk was 
so constructed as to render it unsafe for travelers.% 
The size or extent of the sidewalk is immaterial.” 
The mere fact that the surface of a gutter crossing 
was slippery beneath melting snow and water, does 
not make the city liable to one who slipped and was 
injured. A city may be liable for an injury sus- 
tained by one slipping on smooth ice in a street. It is 
mot necessary that the surface should be irregular 
(Landon, J., dissenting). 

Sufficiency of Notice, Actual and Inferred.—Con- 
necticut, District of Columbia,!®! Georgia, Illi- 
nois,’® Indiana,’ Towa, Maryland, Mas- 
sachusetts, 19 Michigan,!% Minnesota,1% Mis- 
souri,© Nebraska,"! New Hampshire,3 New 


Merritt v. Fitzgibbons (N. Y.), 3 Cent. Rep. 446. 

9 Norristown v. Fitzpatrick (Penn.),8 W. N. C. 459; 11 
Cent. L. J. dig. 76. 

® Olson v. Worcester (Mass.),3 N. Eng. Rep. 77; Ne- 
braska City v. Rathbone, 20 Neb. 288; O’Laughlin v. Du- 
buque, 52 Lowa, 746; McLaughlin v. Corry (Penn.), 7 Leg. 
» Gaz. 13; 2 Cent. L. J. dig. 67. 

% Allegheny v. Gilliam (Penn.), 13 Pitts. L. J. 461; 17 
Gent. L. J. dig. 80. 

% Broburg v. Des Moines, 63 Iowa, 523. 

% Chicago v. McGiven (Ill.), 3 Cent. L. J. 560. 

% Hill v. Fond du Lac, 56 Wis. 212. 

Lindsay v. Des Moines, 68 Iowa, 368. 

% Grossenbach Vv. Milwaukee, 65 Wis. 31. 

® Kinney v. Troy, 38 Hun, 285. 

100 Brown v. Town of Southbury, 1 N. Eng. Rep. 422; 53 
Conn. 212. 

101 Woodbury v. District, 3 Cent. Rep. 788. 

102 Bellamy v. Atianta, 75 Ga. 167. 

103 Aurora Vv. Dale,8 Cent. L. J. dig. 426; Aurora v. Ken- 
nington, 10 Cent. L. J. dig. 195; Chicago v. Dalle, 2 West. 
Bep. 901; Murphy v. Peoria, 8 West. Rep. 333. 

10¢ Fort Wayne v.DeW ¢, 47 Ind. 391; 2 Cent. L. J. dig 
483; Madison v. Buker, 1 West. Rep. 116; Taber v. Fer- 
guson,7 West. Rep. 374. 

105 Carter v. Monticello, 68 lowa, 178; Cook v. Anamosa, 
66 Iowa, 427. 

106 Kranz v. Baltimore, 2Cent. Rep. 629. 

107 Davis v. Charlton, 140 Mass. 422;1 N. Eng. Rep. 566; 
Canterbury v. Boston, 140 Mass. 215; 1 N. Eng. Rep. 584; 
Roberts v. Douglas, 14) Mass. 129; 1 N. Eng. Rep. 105, 
note; Grogan v. Worcester, 140 Mass. 227; 1 N. Eng. Rep. 
440; Fortin v. Easthampton, 3 N. Eng. Rep. 37; Olson v. 
Worcester, 3 Id. 78; Biake v. Lowell, 3 Id. 476. 

188 Twiss v. Port Huron, 6 West. Rep. 389. 

109 Kellogg v. Janesville, 34 Minn. 132. 

110 Market vy. St. Louis, 1 Cent. L. J. 211; Kiley v. Kan- 
gas City, 2 West. Rep. 201; Yocum v. Trenton, 3 Jd. 778; 
Salmon v. Trenton, 3 7d. 781; Carrington v. St. Louis, 4 
Id. 681; Squires v. Chillicothe, 5 Zd. 366. 

1! Lincoln v. Woodward, 19 Neb. 259; York v. Spell- 
man, 19 Neb. 357; Plattsmouth v. Mitchell, 20 Neb. 228. 

2 Hayes v. Rochester,3N. Eng. Rep. 167. 





York, 3 Pennsylvania, 114 
Jan. 2, 1883. 


113 Reich v. New York, 12 Daly, 72; Haroxhurst v. 
Mayor, 43 Hun, 588; Kunz v. Troy, 6 Cent. Rep. 493. 

14 Singer v. Philadelphia, 3 Cent. Rep. 173; Brown v. 
Fowzer, 5 Id. 699; Hershberger v. Pittsburg, 6 Id. 757. 

115 Houston v. Isaacs, 3 8. W. Rep. 293; 24 Cent. L. J. dig. 
452. 

116 Spearbracker v. Larabee, 64 Wis. 573; Hall v. Fond 
du Lac, 5 Cent. L. J. dig. 373. 


Texas, !5 “Wisconsin. 8 
ALBERT P. GUILBERT. 


——— —————— — 


ASSIGNMENT — MORTGAGE — EQUITY — PRI- 
ORITY—LIEN. 


PEMBERTON V. KLEIN. 





New Jersey Court of Chancery.| 


On August 25, 1884, L, a resident of Pennsylvania, 
made an assignment there for the benefit of his cred- 
itors, including therein certain lands in New Jersey, 
and the assignment was recorded here on October 14, 
1884. Afterwards, the assignee sold, and complainant 
bought these lands at public auction in the city of 
Philadelphia. On August 23, 188}, L gave defendant, 
also a resident of Pennsylvania, a morigage on these 
lands merely to secure the return of certain stocks 
which he had loaned L to secure his bail in case of his 
arrest, which secmed imminent, and this mortgage 
was recorded the same day as the assignment, Ocio- 
ber 14, 1834. On bill to quiet tithe: Held, 1. That the 
validity of the mortgage could be assailed in this way. 
2. That the assignment, as recorded here, was not 
void because unaccompanied by an official certificate 
that the assignee had given bond according to the 
Pennsylvania statute. 3. That the assignee’s sale of 
these lands, outside of the boundaries of this State, 
was valid. 4. That the defendant, who is now prose- 
cuting a suit in Philadelphia for the return of his 
above-mentioned stocks, cannot, as against the as- 
signee and his grantee (the complainant), claim a su- 
perior equity on the ground that he gave a good con- 
sideration for his mortgage and that the assignee gave 
none. 


Birp, V. C.: The bill in this cause is filed to 
quiet title to real estate under the statute; it sets 
forth the purchase of the land from an assignee 
who took an assignment from a debtor, residing 
in Pennsylvania, for the benefit of his creditors. 
The purchaser is in possession. The defendant is 
the holder of a mortgage on the same premises, 
which he claimsis entitled to priority over the as- 
signment and all sales and proceedings thereof. 
This mortgage was executed in Philadelphia on 
August 23, 1884. ‘The assignment for the benefit of 
creditors was executed August 25, 1884, and was 
recorded September 8, 1884, in Atlantic county, in 
this State, and on account of some defect in the 
acknowledgment was again acknowledged and 
again recorded in Atlantic county October 13, 
1884. The mortgage of the defendant was not re- 
corded until the same day—October 13, 1884. 

Without discussing all the details presented by 
counsel suffice it to say— 


1 Advance sheets New Jersey Equity Reports. 
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First. That the defendant insists that the com- 
plainant has uo title whatever, and that if she had 
she has no title to any relief under the statute 
(Rev. p. 1188) which provides for the determina- 
tion of claims to real estate in certain cases, and 
to quiet the title to the same. 

It is insisted that if the complainant conceived 
that the defendant’s mortgage was illegal or 
fraudulent as to her she should have attacked the 
mortgage directly, asking a decree of the court 
that it be canceled of record. This point has 
been resolved in favor of the complainant by the 
cases Of Raymond v. Post, 10 C. E. Gr. 447, and 
of Powell v. Mayo, 11 C. E. Gr. 120. From the 
language of the statute and from the explicit 
declarations of the chancellor I should conclude 
that, whether the object to be overcome by the 
bill be a single one or whether the objects be 
many, or whether there be one or many defend- 
ants, relief may be sought in this form of proceed- 
ing by the complainant. 

Again, it is insisted that the complainant has 
no title because the assignment for the benefit of 
creditors was made in a foreign jurisdiction. 
This point, also, must be determined against the 
defendant. It has not been made to appear that 
in any particular is the assignment which was 
made iu Pennsylvania hostile, or in any sense 
antagonistic, to our law respecting the same mat- 
ter. ‘The only defect suggested by the defendant 
in the proceeding, clothing the assignee with 
complete authority to make disposition of lands 
in New Jersey, is the fact that in recording the 
assignment in this State it was not accompanied 
by the certificate of the surrogate or other proper 


Officer that the assignee had given bond according 


tothe statute. I think this is not a fatal omission, 
if any. AsI understand, the discussion conceded 
that security was given in the State of Pennsyl- 
vania, and that the creditors to be benefitted by 
the assignment reside within that jurisdiction. 
No right is claimed by virtue of the statute by any 
citizen of New Jersey, as a creditor or otherwise, 
in hostility to the proceedings of the assignee; 
nor is any claim made to the assets of the debtor 
for the purpose of administering them in this State 
under any form of law whatever; they are to be 
administered and distributed in Pennsylvania, so 
far as appears from the record. The defendant 
being a non-resident, and claiming no part of the 
assets at the hands of the assignee, [ think he is 
barred from raising the objection now before us by 
reason and by the well considered case of Bentley 
v. Whittemore, 4 C. E. Gr. 462, and Moore v. Bon- 
nell, 2 Vr. 90. 

Nor can the objection that the assignee made 
sale of the lands in question in a public auction- 
room in the city of Philadelphia be counted sufti- 
cient as a defense tv this bill of complaint. If the 
owner of real estate, being non-resident, may effect 
availed transfer of nis tide to lands in this State, 
and if he may effectually convey them to an as- 
signee for the benefit of his creditors, it is not 
anreasonable or inconsisteut that an assignee may 





muke sale of such real estate outside of the bound- 
aries of the State of New Jersey. There are no 
conceivable injuries to the rights or interests of 
anyone in his so doing. Indeed, it would seem 
to be quite unbusiness-like to deprive anyone of the 
advantages which may be derived from a foreign 
market when nothing is better known than that 
the best prices are obtained for real estate in the 
leading cities of New York or Philadelphia. I am 
constrained to think this view will commend itself 
to the judgment of every considerate business 
man, and that it is not in confiict with any opinion 
or well settled rule of law. 

But, besides, the court being desirous of protect- 
ing the rights of all in such case, it may be relied 
upon that if any mischief is wrought the numer- 
ous watchful creditors will see to it that the pro- 
ceedings of an assignee which are at all hostile to 
their interests will be speedily brought to the at- 
tention of the court and all errors corrected. The 
courts are open to them; they never are willing to 
allow property to besacrificed. ‘The presumption 
is that the assignee in such a case did his duty, 
and this presumption is enforced by the fact that 
no creditor of all those who are interested raised 
an objection to the sale. 

If, however, this objection should be pressed, I 
am not prepared to conclude that the defendant, 
who is not only a non-resident, but who holds what 
he bas under and from the same grantor from 
whom the complainant claims, can be heard at all 
upon this objection, and especially in the light of 
the above-named cases. 

But to proceed. Klein claims a superior equity 
in that he gave a good consideration for his mort- 
guge, and urges that the assignee gave none. This 
‘assertion has nothing to rest upon. In the most 
beneficial light for the defendant, he took his 
mortgage, not in payment of a pre-existing debt, 
but as collateral security for the return of certain 
stocks which he had intrusted to Lardner, the as- 
signor; whereas, the assignee took the title for the 
sole and exclusive purpose of paying all the ex- 
isting debt of the assignor. This was a pledge for 
the payment to the extent of the assets, and this 
pledge the court will always enforce. Alpaugh v. 
Roberson, 12 C. E. Gr. 96; Scull v. Reeves, 2 Gr. 
84; s.c., Jd. 131; Read v. Robinson, 6 Watts & 
Serg. 329; Seal v. Duffy, 4 Pa. St. 274. 

Therefore, in any light it may be contemplated, 
the complainant is upon a more favorable footing 
than the defendant. 

But in truth and justice, is not the complainant 
on decidedly the more favorable ground? It is in 
evidence that the stock above referred to of the 
defendant Klein, which Lardner gave the mort- 
gauge to secure the return of, was deposited in a 
bank in the city of Philadelphia, and that Klein 
is now prosecuting an action at law for its recov- 
ery. As the testimony stands, the title to this 
stock is in bim, ani he must recover. Lf beshould 
prevail in that suit, his claim to any right what- 
ever under this mortgage vanishes absolutely. 
But, independently of the last consideration, it may 
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well be questioned whether any court could say 
that this mortgage has any validity at all. Lardner 
swears that it was given for the sole purpose of se- 
curing bail for himself in case of his arrest, and his 
statements are not at all inconsistent with those of 
the counsel who drew the mortgage and who was 
advising both Lardner and Klein at the time as to 
the better course for them to pursue. The counsel 
distinctly says that he,being such counsel for both, 
suggested to Lardner that as he might expect 
trouble of a most serious nature, it would be well 
- to provide therefor by conveying his property to 
those on whom he could rely when the storm 
came. 

Now, whilst as between Klein and Lardner this 
court might not be willing to help either, it cer- 
tainly will not allow the claim of the defendant to 
be interposed and the rights of a stranger, who 
has at least an equal equity, to be overcome by 
such a transaction. 

In my judgment, the complainant is entitled to 
a decree according to the prayer of her bill, with 
costs. 


NoTe.—An assignment for the benefit of creditors 
will pass the title to the assignor’s lands in another 
State, if his creditors in the latter State are not preju- 
diced thereby,! and its validity at the domicil is not 
affected by its insufficiency to pass the title to foreign 
lands.? 

A bankrupt assignment has been held not to em- 
brace foreign lands. 

An assignment covering lands in several counties 
should be recorded in every one. 

An assignment covering lands in Mississippi only, 
made in Louisiana, may be attacked in the latter State 
for fraud.5 

Lands of a decedent lying in Pennsylvania cannot be 
sold by a court in Maryland, where decedent lived, on 
a bill for partition or sale thereof, and also of lands in 
Maryland.é 

A deed of trust for the benefit of creditors, includ- 
ing atract of land lying in Virginia and West Vir- 
ginia, was made to a non-resident trustee: Held, 
that the court of Virginia, where the debtor resided, 
could appoint a commissioner to sell the whole tract.” 

An attachment was issued in New York, by a New 


1 Heyer v. Alexander, 108 Ill. 385; Gregg v. Sloan, 76 
Va. 497; Chaffee v. New York Bank, 71 Me. 514; Sortwell 
v. Jewett, 9 Ohio, 180; Thurston v. Rosenfield, 42 Mo. 
474; First National Bank v. Hughes, 10 Mo. App. 7 (criti- 
cised in Zuppan v. Bauer, 17 Mo. App. 683); Green v. 
Green, 12 Neb. 117. See Wharton’s Conflict of Laws, § 
275; Hutcheson v. Peshine,1 C. E. Greed, 167; Blauvelt 
v. Ackerman,5C. E. Green, 141; Osborn v. Adams, 18 
Pick. 245; Rogers v. Allen, 3 Ohio, 488; Richardson v. 
- Rogers, 45 Mich. 591; Danner v. Brewer, 69 Ala. 191; 
Gardner v. Com. Bank, 95 Ill. 298; Bethell v. Bethell, 54 
Ind. 428; Mvore v. Church, 70 Iowa, 208; Moseby v. Bur- 
row, 52 Tex. 396; Day v. Postal Tel. Co., 66 Md. 854. 

2 Watkins v. Wallace, 19 Mich. 57. 

8 Selkrig v. Davies, 2 Dow, 230; Wharton’s Conflict of 
Laws, §§ 274, 391, 843; Oakley v. Bennett, 11 How. 33; Bar- 
nett v. Pool, 23 Tex. 517; Gibbs v. Logan, 22 W. Va. 208. 

4 Switzer v. Miller, 58 Ind. 561. 

5 McDowell v. Read, 3 La. Ann. 391. See Edwards v. 
Ballard, 14 La. Ann., 362; Guerrant v. Fowler, 1 Hen. & 
Muntf. 5; Farley v. Shippen, Wythe, 135. 

6 White v. White, 7 Gill & J. 208. 

Barger v. Buckland, 28 Gratt. 850. 





York creditor, against the property of a bridge com- 
pany incorporated by Pennsylvania and New Jersey, 
and the real estate of the company located in Pennsyl- 
vania was attached thereunder, and after the recovery 
of a judgment in the attachment, sold by the sheriff of 
New York county, at public auction, at the Merchants’ 
Exchange in the city of New York: Held, that the 
sale was invalid, and could be assailed and avoided by 
receivers appointed by Pennsylvania, whose appoint- 
ment had been confimed by statute in New Jersey.8 

An assignee for the benefit of creditors, it has been 
held, may sell at private sale, after having shown his 
inability to sell at public auction as required by 
statute; and so may an administrator, unless other- 
wise ordered; 1° or an assignee in bankruptcy; or a 
commissioner to sell an infant’s lands.12 

Under a creditor’s bill in New York, a receiver was 
appointed, and the debtor also made an assignment to 
him for the benefit of his creditors: Held, that he 
could foreclose a mortgage on lands in Michigan 
there, which had been assigned to him among the 
other assets.18 

An assignment in New York, by a debtor residing 
there, of lands in Miehigan, was made to secure cer- 
tain specified New York debtors. It was held not to 
be an assignment for the benefit of creditors, but to 
be valid against an attachment levied thereon by a 
Michigan creditor before it had been recorded in 
Michigan.14 

The court of the county in which the debtor resides 
and makes his assignment may order and confirm the 
assignee’s sale and conveyance of his lands in another 
county. 

While a court may order a party to convey lands in 
another State, it cannot transfer the title through a 
commissioner appointed by itself.16 

A court of chancery in one county may, on the 
ground of jurisdiction for another reason than locality, 
sell lands in another county.!” 

And so, if partition be sought of lands lying in sev- 
eral counties, including that wherein the application 
is made.18 

A mortgage given in England on foreign lands may 
be enforced in England; }9 but not a foreign mortgage 
on foreign lands.” 


8 Runk y. St. John, 29 Barb. 585. 

9 Mather v. Priestman, 9 Sim. 352; Dresbach v. Stein, 41 
Ohio St.70. See Simmons v. Wood, 45 How. Pr. 268; 
Jaffray v. McGehee, 107 U. 8. 361; Raleigh v. Griffith, 37 
Ark. 150; Talley v. Starke, 6 Gratt. 339. 

10 Hand v. Motter, 73 Mo. 457; Jackson v. Irwin, 10 
Wend. 441; Cruikshank v. Luttrell, 67 Ala. 318. 

i Ryder v. Rush, 102 Ill. 338. 

12 Cooper v. Hepburn, 15 Gratt. 551. See Hess v. Roder, 
26 Gratt. 746; Latrobe v. Herbert, 3 Md. Ch. 375; Ellet v. 
Paxson, 2 Watts & Serg. 418. 

13 Graydon v. Church, 7 Mich. 36; s. C., 4 Mich. 646. See 
Iglehart v. Bierce, 36 ILI. 133. 

14 Palmer v. Mason, 42 Mich. 146. 

15 Lawson v. DeBolt, 78 Ind. 563. 
Bush. 138 

16 McLawrin v. Salmons, 11 B. Mon. 97. See Glen v 
Gibson, 9 Barb. 634. 

7 Britain v. Cowe,5 Humph. 315; Dunn v. McMillen, 1 
Bibb, 409; Webb v. Wright,2 Bush, 126. See Cheever v 
Rutland R. Co., 39 Vt. 653; Morris v. Pennington, 1 Pars 
Eq. 387. 

18 Todd v. Cannon,8 Humph. 512; Winchester v. Win- 
chester, 1 Head, 460. See Ridgell v. Bertha, 2 Hill Ch. 
365. 

19 Toller v. Carteret,2 Vern. 494; Ex parte Pollard, 1 
Mont. & Ch. 239. See Reed v. Reed, 75 Me. 264; Jones on 
Mort. § 1444. 

20 Norris v. Chambres, 29 Beav. 246; In re Hawthorne 


See Page v. McKee, 3 
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Where the lands covered by a mortgage lie in sev- 
eral counties, the court of any one of those counties 
may order its foreclosure.?! 

How far the rights of other creditors of the mort- 
gagor in the lands in the other county are affected if 
the mortgage be registered in only one county, see 
eases cited in foot-notes. 

How such sale must be advertised when the lands 
lie in several counties,?3 or in two townships.*4 

Under the foreclosure of a railroad mortgage on 
lands lying in three States, the same person was ap- 
pointed receiver by the courts of each State: Held, 
that the proceeding in each State was independent of 
the other.25 

The laws governing mortgages of lands in New 
York will control a mortgage given on land in that 
State but afterwards transferred to Connecticut by an 
alteration of the boundary line between the States; 26 
and where the county lines are thus changed; or 
district lines.28 

A master residing in Brooklyn cannot sell under an 
order directing a master in New York to do so.29 

A charter authorizing a corporation to hold mort- 
gages, provided that foreclosure sales thereof should 
be ineld in the county where the lands were located: 
Held, that a decree describing the property as situ- 
ated in Orleans county and directing a sale there 
(whereas in fact it was in Monroe county), could not 
be impeached collaterally. 

If the defendant in execution owns a farm lying in 
two counties, the sheriff of one of those counties 
wherein the judgment is recorded can only sell so 
much of the farm as lies in his own county.®! 

The orpban’s court of one county cannot assign 
dower in lands in another county; nor order such 
lands to be sold to pay debts.8 

The legislature may, by special act, transfer the ad- 
ministration of an estate from the county in which the 


L. R. 23 Ch. Div. 743. 
411. 

21 Holmes v. Taylor, 48 Ind. 169. See Bell v. Walsh, 130 
Mass. 163; Berthold v. Holman, 12 Minn. 335; Reid’s Case, 
2 Sneed, 375; Heyman v. Babcock, 30 Cal. 367. 

22 King v. Portis, 77 N. C. 25; 81 N. C. 382; Reichert v. 
McCline, 23 Ill. 516. 

23 Wells v. Wells, 47 Barb. 416; Thornburg v. Jones, 36 
Mo. 514. 

24 Sumner v. Lyon; 7 Conn. 121. 

% Taylor v. Atlantic, etc. R. Co.,55 How. Pr. 286; 57 Id. 
9. See Cooper v. Dismal Swamp Canal Co., 2 Murph. 
195; Ellis v. Boston R. Co., 107 Mass. 1; Wilmer vy. Atlantic 
R. Co., 2 Woods, 418; Bank v. McLeod, 38 Ohio St. 174. If 
in several counties of one State, see Gilbert v. Wash- 
ington City R. Co., 33 Gratt. 586; State v. Jacksonville R. 
Co., 15 Fla. 201; Brasher v. Williams, 10 Ala. 630. 

26 Chappell v. Jardine, 51 Conn. 64. See Brown v. Des- 
mond, 100 Mass. 267. . 

27 Ulshafer v. Stewart, 71 Pa. St. 170; Beebe v. Fridley, 
16 Minn. 518; Lindsay v. McCormack, 2 A. K. Marsh, 229; 
Harlan’s Estate, 24 Cal. 182; Hanby v. Tucker, 23 Ga. 132; 
Stephenson vy. Doe,s8 Blackf. 508; Pound v. Pullen, 3 
Yerg. 338; Kent v. Roberts, 2 Story C. C. 591; Bugbee v. 
Yates, 2 Cow. 471; West’s Appeal, 5 Watts, 87. 

23 Clapp v. Beardsley, 1 Vt. 151. 

29 Yates v. Woodruff, 3 Edw. Ch. 700. See Bank vy. Tra- 
pier, 2 Hill Ch. 25. 

30 Fuller v. Van Geesen, 4 Hill, 171; How. App. Cas. 249. 
See Harrison v. Annapolis R. Co.,50 Md. 490; Hubbard 
v. Barnes, 29 Iowa, 239. 

31 Finley v. South Carolina R. Co., 2 Rich. 567. See 
Lorick v. Lowrance, 20 8. C. 424; Conrad v. Darden, 4 
Yerg. 307; Hicks v. Ellis, 65 Mo. 176; Elliott v. McGowan, 
22 Pa. St. 198; Hibberd v. Bovier, 1 Grant’s Cas. 266. 

82 Crabtree v. Crabtree, 5 Ark. 638. 

33 Ludlow v. McBride, 3 Ohio, 240. 


See Harris v. Saunders,4 B. & C. 





decedent was domiciled to a county where his lands 
lie, if such lands must be sold to pay his debts. 

An administrator has no power, by virtue of an or- 
der of a court of his intestate’s domicil, to sell lands 
in another State for the payment of the intestate’s 
debts; % but the title of an heir, who is also the ad- 
ministrator that executes such decree, is passed 
thereby,*® and the title may be validated by long ac- 
quiescence.7 

Executors with power to sell lands cannot convey 
lands in another State without first conforming to the 
laws of such State.® 

They need not obtain probate license to sell,® but 
if they refuse to sell, and go into court for directions, 
and the court orders a sale, they must conform 
thereto. 

Guardians, it seems, may sell the lands of their 
wards wherever situated.‘! 

A sheriff cannot, except by statute, sell lands in any 
other county than his own.# 

Real estate is usually sold on execution at the court- 
house of the county wherein it lies, and this rule as 
to place controls a sale by the marshal under a judg- 
ment in the United States court. 

A sheriff may conduct his sale on lands ceded by the 
State to the United States. 

A marshal may sell at one sale lands of defendant 
lying in his own district, .nd distinct tracts lying in 
another.#* 

What is a sufficient designation of the place of 
sale.47 JOHN H. STEWART. 


34 Learned v. Matthews, 40 Miss. 210. 

3% Nowler v. Coit, 1 Ohio, 236; Brown v. Edson, 23 Vt. 
435. 

% Salmond Vv. Price, 13 Ohio, 308. 

37 Blake v. Davis, 20 Ohio, 231. 

38 Lucas v. Tucker, 17 Ind. 41. 

39 Tracy v. Murray, 49 Mich. 35; Huger v. Huger, 9 Rich 
Eq. 217. See Wilson v. Staats, 6 Stew. Eq. 524. 

4# Terry v. Coles, 80 Va. 695. 

4\ McClelland v. McClelland,7 Bax. 210; Hickman vy. 
Dudley, 2 Lea, 375. See Wooldridge v. Jacob, 79 Ky. 250; 
Van Gieson V. Banta, 13 Stew. Eq. 20, note; Powers v 
Mortee, 4 Am. Law Reg. 427. 

42 Dinkgrave v. Sloan, 13 La. Ann. 393; Kinter v. Jenks, 
43 Pa. St. 445; Chiles v. Hoy, 6 Mon. 46; Woodward v. 
Hill, 3 McCord, 241; People v. Lott, 21 Barb. 130; Colville 
v. Neal, 2 Swan. 89; Adams v. Smallwood, 8 Jones, 258; 
Hamilton v. Quinby, 46 Ill. 90; Street v. McClerkin, 77 
Ala. 580; Cape Sable Co.’s Case, 3 Bland, 661. 

43 Freeman on Ex. § 289; Hermanon Ev. § 200; Rorer 
on Jud. Sales, § 83; Longworthy v. Featherston, 65 Ga. 
165; Bush v. White, 85 Mo. 339; Cargile v. Ragan, 65 Ala. 
287; Mayers v. Carter, 87 N. C. 146; Kane v. McCown, 55 
Mo.181. See Phillips v. Brown, 74 Me. 549; Haines vy. 
Taylor, 3 How. Pr. 205; Sowers v. Vie, 14 Pa. St. 99; Eliza 
bethtown Sav. Inst. v. Gerber,7 Stew. Eq. 130, note; 
Cowgill v. Cahoon, 3 Harring. 23; Freer v. Tupper, 21 8. 
C. 75; Bouldin v. Ewart, 63 Mo. 330; Gregory v. Clarke, 75 
Ill. 485; Nesbitt v. Dallam, 7 Gill & J. 494, 511. 

44 Jenners v. Doe, 9 Ind. 461; Thacher v. Devol, 50 Ind. 
30; Sinclair v. Stanley, 64 Tex. 67. See Keene v. Barnes, 
29 Mo. 377; Baker v. Underwood, 63 Mo. 384. 

4 Sauer v. Steinbauer, 14 Wis. 70. 

4 Lyman v. Lyman, 2 Paine, 11. 

47 Hornby v. Cramer, 12 How. Pr. 490; Wilson v. Buck- 
man,7l Me. 545; Goss v. Cardell, 53 Vt. 447; Lewis v 
Avery, 8 Vt. 289; 10 Vt. 332; Austin v. Soule, 36 Vt. 645. 
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1. APPEAL. Construction of Massachusetts statute 
relative to appeals from the probate court. Ifa party 
has neglected to take the proper steps to perfect the 
appeal, the appellate court cannot relieve him.—Briggs 
v. Barker, 8. J. C. Mass., Nov. 23, 1887;5 N. Eng. Rep. 267. 

2. APPEAL—Amount Involved. Where a suit is 
brought for $6,000, but at the time of judgment only 
$4,500 were involved, there having been a settlement as 
to a part: Held, that the United Seates Supreme Court 
has no jurisdiction.—Cozr v. Western, etc. Co.,U.8.8.C., 
Nov. 21, 1887; 88. C. Rep. 162. 

3. APPEAL — Cause of Action — Change. Where 
plaintiff, on the trial, claims damages for a defective 
sidewalk, he cannot, on appeal, change and claim dam- 
ages for a defective street.—Cooper v. City of Big Rapids, 
8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 173. ; 

4. APPEAL—Findings. Where the appeal is on th 
judgment roll alone, and the material issues have been 
found against the plaintiff, itis unnecessary to find on 
the other issues.— Vollmer v. De Castillo, 8. C. Cal., Dec. 
2, 1887; 15 Pac. Rep. 834. 

5. APPEAL—Findings of Fact by Court. If there is 
any evidence to sustain findings of fact in a case tried 
without a jury, they will not be disturbed on appeal.— 
Weil v. Eckard, 8. C. Kan., Dec. 10, 1887; 15 Pac. Rep. 922. 

6. APPEAL—General Finding. Where only a gen- 
eral finding is returned by the jury on disputed testi- 
mony, it must be treated as a finding of all facts neces- 
sary to sustain it, and if the trial court sanctions it, it 
will not be disturbed on appeal.—E£lerick v. Braden, 8. C. 
Kan., Dec. 10, 1887; 15 Pac. Rep. 887. ° 

7. APPEAL—Probate Court—Trial. A notice of ap- 
peal froin the probate court, served and filed, is suffi- 
cient. The trial of the appeal in the district court, 
without pleadings, is only an irregularity. — Lake v. 
Albert, 8. C. Minn., Nov. 23, 1887; 35 N. W. Rep. 177. 

8. APPEAL — Withdrawal — Consent. An appeal 





























cannot be withdrawn by the appellant without the con- 
sent of the opposite party, except for just and reasona- 
ble cause.— State v. Brewer, 8. C. N. Car., Nov. 10, 1887; 2 
S. E. Rep. 819. 

9. ARBITRATION—Exceptions—Brief of Evidence. 
When the brief of evidence, filed with exceptions to an 
award, has been found incorrect by the jury, the brief 
filed by the opposite party, admitted to be correct, may 
be used.— Wilkins v. Van Winkle, 8. C. Ga., March 31, 1887; 
3S. E. Rep. 761. 

10. ARBITRATION—Valuation— Submission. Where 
the landlord agrees to buy the buildings on the termi- 
nation of the lease, to be valued by two persons, one to 
be selected by each party, andin case of disagreement 
they to select a third, such an agreement, though bind- 
ing on the parties, is not subject to the rules of arbitra- 
tion.— California A. Conference v. Seitz,S. C. Cal., Dec. 8, 
1887 ; 15 Pac. &39. 

11 ARMY AND NAvy — Longevity Act. The lon- 
gevity act of March 3, 1883, cannot be applied to the in- 
crease of salary allowed naval officers, under naval 
general order of May 23, 1866.—United States v. Allen, U. 
8. 8. C., Nov. 7, 1887; 8S. C. Rep. 163. 


12. ASSIGNMENT—For Creditors—Wages. Where a 
firm voluntarily assigns to prefer certain creditors, em- 
ployees can subject the property to their claim for 
wages, under the Indiana law.—Bass v. Doerman, 8. C. 
Ind., Nov. 29, 1887; 14 N. E. Rep. 377. 


13. ASSUMPSIT—Contract—Interest. Assumpsit will 
lie for services rendered where the parties supposed 
that they had made a definite contract, but by some 
mistake their minds had never met. In such cuse an 
action upona quantum meruit is the proper remedy. 
Where services are continued for more thun one year, 
interest may be allowed from the expiration of each 
year.— Tucker v. Preston, 8. J.C. Me., Dec. 20, 1887;5 N.- 
Eng. Rep. 361. 

















14. ATTACHMENT—Auctioneer — Advances. —— A re- 
ceived from B, in good faith, goods to sell on commis- 
sion, und made advances to LB. The goods were after- 
wards attached as the property of C, who had executed 
a bill of sale of them to B: Held, that A was entitled to 
the possession of the goods till his advances, commis- 
sions and charges were tendered him.—Lewis v. Mason, 
8. C. Mo., Nov. 28, 1887;5 8. W. Rep. 911. 


15. ATTACHMENT—Dissolution—Debt. An attach- 
ment to recover rent for farming land may be dissolved 
on proof that nothing else is due.—Clark v. Montfort, 8. 
C. Kan , Dec. 10, 1887; 15 Pac. Rep. 899. 


16. ATTACHMENT—Intervenors—Judgments.— Where 
intervenors filed claim and bond against three attauch- 
ments levied on the property, and judgment was ren- 
dered against them in euch case, fixing the amount of 
each debt on which an attachment was levied,the 
property was sold under order of court, not realizing 
enough to pay the first attachment: Held, that the 
judgments were correct, but the intervenors were not 
liable beyond the value of the property.— Blankenship e. 
Thurman, 8. C. Tex., Oct. 25, 1887; 5S. W. Rep. 836. 


17. ATTACHMENT—Partnership—Afidavit. An at- 
tachment issued in favor of a partnership should not be 
dismissed because it fails to set out the names of the 
partners, nor because its attorney swears that the party 
is indebted in a certain amount to the firm, according 
to the best of his knowledge, swearing to the grounds 
of the attachment. It should be dismissed, on proper 
motion, when not supported by affidavit,or by evidence 
of like character reduced to writing.—Gazan v. Royce, 8. 
C. Ga., May 9, 1887; 3S. E. Rep. 753. 

18. ATTACHMENT—Sheriff—Successor. The Texas 
law relative to turning over property by a sheriff to his 
successor does not upply to shelving levied on by him. 
—Wolf v. Taylor, 8. C. Tex., Oct. 28, 1887;5 8S. W. Rep. 855. 


19. BonD—Apprentice—Damages. On an appren- 
tice bond, where it appears that the apprentice was not 
properly treated, an instruction that the plaintiff can- 
not recover punitive damages, but only actual dam- 
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ages, is correct.—Creech v. Creech, 8. C. N.Car., Nov. 7, 
1887; 3 S. E. Rep. 814. 

20. BOUNDARIES — Parol Agreement — Estoppel. 
Where the boundary, as fixed by deeds, is ambiguous 
and confused, a parol agreement fixing the line, if ac- 
quiesced in, will operate as an estoppel, though the ad- 
verse possession has not passed the title under the 
statute of limitations.—Jones v. Pashby, 8. C. Mich., Nov. 
3, 1887; 35 N. W. Rep. 152. 

21. BounTy—Volunteers—County Liability.—— Where 
the board of supervisors authorized the county treas- 
urer to procure an extension of the time of payment of 
the debts of the towns for bounties paid for volunteers, 
as the towns might desire, Which debts were in the nat- 
ure of short loans, the notes given by the treasurer offi- 
cially for the money borrowed to pay the loans were 
valid.—Clark v. Saratoga Co., N. Y. Ct. App., Dec. 13, 1887; 
14 N. E. Rep. 428. 

22. CARRIER A railroad company is not liable as 
a common carrier for property which a passenger has 
checked as his personal baggage.—Bilumenthal v. Maine, 
ete. Co., 8. J. C. Me., Dec, 17, 1887; 5 N. Eng. Rep. 355. 

23. CARRIER— Negligence — Infirm Passengers. A 
carrier cunnot claim exemption from liability for dam- 
ages suffered by a passenger from its negligence be- 
cause the passenger was so infirm that a prudent man 
would not have traveled, or because the injury would 
not have been so severe to a healthy man.—Shenandoah, 
etc. R. Co. v. Moose, 8. C. App. Va., Nov. 10, 1887; 3 S. E. 
Rep. 796. 

24. CARRIERS—Passengers—Limiting Liability. A 
clause inserted in a passenger’s ticket, limiting the car- 
rier’s liability for baggage to $100, is not binding, unless 
the passenger, with knowledge thereof, agrees to it.— 
Kansas City, etc. R. Co. v. Rudebaugh, 8. C. Kan., Dec. 10, 
1887; 15 Pac. Rep. 899. 

25. ConTRACT—Conrtruction—Evidence.——Parol evi- 

dence is admissible to apply in a written contract to 
the subject matter thereof. Thus, where a note has 
been secured by a mortgage, it may be proved by parol 
that a new note has been given in renewal thereof, and 
such new note is secured by the mortgage.—Bigelow v. 
Capen, 8. J. C. Mass., Nov. 23, 1887; 5 N. Eng. Rep. 257. 
* 26. CONTRACT—Failure to Make Title—Tender—Recis- 
sion. When A cannot make a title to property he 
contracted to convey to B, B can recover the money 
paid without tendering peformance, and can rescind the 
contract, when the value of the property can be ascer- 
tained, though he cannot place A in statu quo.— Wright v. 
Dickinson, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 164. 

27. CONTRACT —Payment—Demand. Where a con- 
tract provides for the payment of a certain sum in 
goods, a demand for, or a refusal to deliver, the goods 
must be proved before an action can be brought.—Parr 
wv. Johnson, 8. C. Minn., Nov. 23, 1887; 35 N. W. Rep. 176. 

28. ConrRACT —Refusal—Demand. Where a party 
refuses to comply with his contract to furnish another 
with certain machines, the latter need not make a de- 
mand, and the money stipulated for in case of failure 
to deliver the machines within thirty days after de- 
mand, becomes due at once.— Robinson v. Frank, N. Y. Ct. 
App., Nov. 29, 1887; 14 N. E. Rep. 413. 

29. CONTRACTS—Written—Parol Evidence—Signatures, 
Parol evidence is inadmissible to alter or contra- 
dict the signatures to a written contract. If one party 
signs and delivers it, and the other accepts it, it binds 
both parties.—Bulwinkle v. Cramer, S.C. 8. Car., Oct. 14, 
1887; 3S. E. Rep. 776. 

30. CRIMINAL LAW—Assault With Intent to Kill. A 
conviction for assault with intent to kill cannot be sus 
tained, when it is shown that at the time the ability to 
commit a battery did not exist. —McCullough v. State, 
Tex. Ct. App., Oct. 29, 1887; 5S. W. Rep. 839. 

31. CRIMINAL LAW—Burglary. An indictment for 
burglary, though it does not state the time of the break- 
ing, will support a conviction, when it is shown by the 
evidence that the force used in perpetrating the 
































burglary was applied to the building. When the building 








is in the possession of a servant it is properly charged 
as in that of the owner, who is temporarily absent. 
—Buchanan v. State, Tex. Ct. App., Nov 9, 1887; 58. W 
Rep. 847. 

32. CRIMINAL LAW — Homicide — Seif-defense. — On a 
trial for murder, the’accused is justified, if he acted in 
self-defense. — Tillery v. State, Tex. Ct. App., Nov. 12, 
1887; 5 S. W. Rep. 842. 

33. CRIMINAL LAW—Larceny. To constitute theft, 
the taking must have been fraudulent, or possession 
obtained by false pretext, or with intent at the time to 
deprive the owner of the value of the property and to 
appropriate it for the benefit of the taker. —Guest v 
State, Tex. Ct. App., Nov. 9, 1887; 5S. W. Rep. 840. 

34. CRIMINAL Law — Larceny—Indictment. When 
an indictment for larceny charges the ownership and 
possession of the stolen horse to have been in A, and 
the proof shows that B was in possession of it for A, the 
variance is fatal —Alerander v. State, Tex. Ct. App., Oct. 
29, 1887;5 8S. W. Rep. 840. 


35. CRIMINAL LAW—Indictment—Financial Report.—— 
An indictment of the clerk of the county court for not 
publishing the annual financial statement of the county, 
which follows the language of the statute, but does not 
aver that the collector had made his settlement, is suf- 
ficient.—Moose v. State, 8. C. Ark., Nov. 12, 1887; 5S. W. 
Rep. 885. 

36. CRIMINAL Law—Indictment—Larceny from Dwell- 
ing. An indictment charging larceny from a dwell- 
ing-house is complete, under Missouri !aw, without ref- 
erence to the value of the property stolen.— State v. Cas- 
tor, 8. C. Mo., Nov. 28, 1887; 5 8. W. Rep. 906. 


37. CRIMINAL LAW—Murder—Insanity. An indict- 
ment for murder charging that the act was done feloni- 
ously, willfully and with malice aforethought, charges 
murder in the second degree, under Missourilaw. When 
the evidence tends to prove an insane condition of mind 
for years, the burden of proof is on the State to prove 
that the defendant was then sane or had a sanein 
tent.—Slate v. Lowe, 5. C. Mo., Nov. 28, 1887; 5S. W. Rep 
889. 

38. CRIMINAL LAW — Indictment —Two Offenses. 
Where an indictment charges in one count burglary and 
theft, a conviction for burglary wil! not be reversed.— 
Williams v. State, Tex. Ct. App., Oct. 22, 1887; 55. W. Rep. 
838, 


39. CRIMINAL LAW — Rape — Corroboration. Ina 
prosecution for rape, the prosecutrix need not be cor- 
roboruted as to the act; it is sufficient if she be cor- 
roborated as to msteriul facts and circumstances.— 
Fager v. State, 8. C. Neb., Nov. 10, 1887; 35 N. W. Rep. 195. 


40. CRIMINAL PRACTICE—Burden of Proof—Intoxicat- 
ing Liquors. Under the Massachusetts law respect- 
ing the sale of intoxicating liquors, the burden of proof 
is on the prosecution to establish all the allegations of 
the indictment, and the jury may well consider all facts 
relating to the credibility of the witnesses.—Common- 
wealth v. Christie, 8S. J.C. Mass., Nov. 5, 1887; 5 N. Eng. 
Rep. 211. 

41. CRIMINAL PRACTICE — Continuance — Absent Wit- 
ness. When the application for a continuance on 
account of an absent witness is refused, such applica- 
tion is of no merit in a motion for a new trial, when the 
evidence on the trial shows that the expected testimony 
fromthe absent witness was probably untrue. In Texas, 
it is discretionary with the trial judge whether he will 
admit a deposition in a criminal case taken at the ex- 
amining trial for the prosecution, or shall continue the 
case to obtain the presence of the witness.—Collins v. 
State, Tex. Ct. App., Oct. 29, 1887; 5S. W. Rep. 848. 

42. CRIMINAL PRACTICE — Continuance—Arraignment, 
Under Virginia law, it is error to refuse to hear a 
motion for a continuance in a criminal case till after 
arraignment.—Anderson v. Com., 5. C. App. Va., Nov. 17, 
1887; 38. E. Rep. 803. 

43. CRIMINAL PRACTICE — Continuance — Depositions. 
——Where the affidavit for a continuance shows that 
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the evidence of non-resident witnesses will be material, 
and sufficient time has not elapsed to take their deposi- 
tions, itis error to refuse a continuance.—Newman v. 
State, 8S. C. Neb., Nov. 10, 1887; 35 N. W. Rep. 194. 

44. CRIMINAL PRACTICE — Excluding Witness from 
Room. Where, in a criminal case, the prosecuting 
witness, who is a detective and who arrested the de- 
fendant, is allowed to remain in court and prompt the 
prosecuting attorney, though the defendant requests 
his removal, there is no abuse of discretion by the court. 
—Peoplev. Burns, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 
154. 

45. CRIMINAL PRACTICE — Expert Testimony. A 
physician cannot give his opinion as to how the injuries 
to the deceased were done, for the purpose of showing 
that they were inflicted after the child was born, but 
where the corpus delicti is proven, such evidence is not 
prejudicial.—Steagald v. State. Tex. Ct. App., Nov. 9, 1887; 
58. W. Rep. 853. 

46. CRIMINAL PRACTICE—Homicide—Continuance. 
A continuance, in a murder trial, will not be granted to 
procure evidence that the deceased was of a violent 
character, had threatened the defendant, and that the 
defendant knew of the threats, in the absence of proof, 
that atthe time of the killing deceased did anything 
showing a purpose to injure the defendant.—Brooks v. 
State, Tex. Ct. App., Nov. 12, 1887; 5S. W. Rep. 852. 

47. CRIMINAL PRACTICE — Instructions — Confessions. 
When the defendants have confessed the crime, it 
is not error to refuse to instruct as to the law of circum- 
stantial evidence.—Heard v. State, Tex. Ct. App., Oct. 26, 
1887; 58 W. Rep. 846. 

43. CRIMINAL PRACTICE—Larceny — Owner — Corpora- 
tion. An indictment for larceny from a corporation 
should state the name of the corporation in full and 
allege that it is a corporation.— White v. State, Tex. Ct. 
App., Nov. 9, 1887; 5S. W. Rep. 857. 

49. CRIMINAL PRACTICE—Recognizance — Appeal. 
Where the record does not show that a recognizance 
was entered into upon an appeal from a justice, but the 
recognizance itself is sent up to the superior court, the 
proceeding is sufficiently regular to be valid —Common- 
wealth v. Bisch, 8. J. C. Mass., Nov. 25, 1887; 5 N. Eng. Rep, 
252. 

50. CRIMINAL PRACTICE — Remarks of Counsel. 
When, in addressing the jury, the prosecuting attorney 
states matter of which there is no evidence, which is 
prejudicial to the defendant and against his protest, the 
judgment should be reversed.— Tilleny v. State, Tex. Ct. 
App , Nov. 12, 1887; 5S. W. Rep. 842. 


51. CRUELTY TO ANIMALS.——Under the Massachusetts 
statute, it is illegal to wantonly torture a wild animal as 
a tame one.—Commonwealth v. Turner, 8. J. C. Mass., Nov. 
23, 1887; 5 N. Eng. Rep. 265. 


52. CORPORATION — Action by—Receiver. When a 
suit is brought by a foreign corporation, and the ap- 
pointment of a receiver for it is proved and also the 
law providing for the appointment of a receiver upon 
dissolution, the suit is properly dismissed.— Merchants’, 
etc. Co. v. Clair, N. Y. Ct. App., Nov. 29, 1887; 14 N. E. Rep. 
414. 

53. CORPORATION WITH CREDITORS—Undue Advantage. 
A creditor, who executes a composition deed under 
an agreement with the assignee of the insolvents to buy 
his composition notes at a larger sum than they call for, 
without knowledge of the other creditors, is entitled to 
receive his share under the composition deed, but this 
agreement is fraudulent, but will not be canceled at the 
instance of one in pari delicto.— White v. Kuntz, N. Y. Ct. 
App., Dec. 13, 1857; 14 N. E. Rep. 423. 

54. CoUNTIES—Demands — Priorities. The income 
of a county must be applied, under California law, to 
the payment of demands accruing during that year 
prior to satisfying the claims of former years.—Shaw v. 
Statler, S. C. Cal., Dec. 2, 1887; 15 Pac. Rep. 833. 


55. CounTY — Defective Ferry — Liability. Under 
South Carolina law, a county is not liable for damages 






































from a defective ferry operated by the county.—Chick v. 
Newberry Co., 8. C. 8, Car., Oct. 26, 1887; 3S. E. Rep. 787. 

56. COMMISSIONS—Real Estate Broker A real es- 
tate broker is entitled to his commissions when he has 
procured a purchaser at the owner’s terms, though he 
has not made a binding bargain.—Buckingham v. Harris, 
8. C. Colo., Nov. 18, 1887; 15 Pac. Rep. 817. 

57. COMMISSIONS—Real Estate Brokers. Where the 
contract for commissions, for a sale of realty, provides 
that the land must be sold to one ready, willing and able 
to buy, the sale must be actually made before the com- 
missions are earned.— Stewart v. Fowler, 8. C. Kan., Dec. 
10, 1887; 15 Pac. Rep. 918. 

58. CURTESY — Trust. A husband is entltied, in 
Missourl, to an estate by the curtesy in lands conveyed 
by him to a trustee to hold for the benefit of his wife.— 
Soltan v. Soltan, 8. C. Mo., Nov. 28, 1887; 68. W. Rep. 95. 

59. DEED—Consideration—Parol Evidence. Paro 
evidence is admissible to show a different consideration 
from that mentioned in the deed, but not to vary or 
defeat the deed itself.— Miller v. Edgerton, S. C. Kan., 
Dec. 10, 1887; 15 Pac. Rep. 894. 

60. DEPOSITIONS—Indorsement.——W hen the envelope 
containing a deposition is indorsed with the names of 
the plaintiff and defendant, and of the officer before 
whom it was taken, and is addressed to the clerk of the 
court, it has a sufficient description of the title and 
cause.— Whittaker v. Voorhees, 8. C. Kan., Dec. 10, 1887; 15 
Pac. Rep. &74. 


61. DISCHARGE — Insolvency — Judgment.—— When, 
in an action for breach of a covenant against incum- 
brances in a deed, dated July, 1884, the land being sub- 
ject to a judgment dated in March, 1884, defendant 
pleads a discharge in insolvency in February, 1884, such 
plea is bad, it should have been interposed in the suit 
where the judgment has been obtained. —Waggle v. 
Worthy, 8. C. Cal., Dec. 2, 1887; 15 Pac. Rep. 831. 

62. DAMAGE—Notice—Report. Where the notifica- 
tion of a party interested in appraisers’ proceedings 
about widening a canal, only appears from the fact that 
he was present on the premises with the appraisers 
while they were conducting the proceedings, he had not 
such notice as is required to make him a party thereto. 
—Porter v. Durham, 8.C. N. Car., Nov. 14, 1887; 3 S. E. 
Rep. 832. 


63, EJSECTMENT—Title — Ancient Deeds. In eject- 
ment, where the plaintiff claims under unrecorded 
ancient deeds, he cannot read them against a defendant 
who claims under recorded deeds from the same 
grantor, when the defendant’s possession has been long 
enough to ripen into a title.—Davidson v. Morrison, Ky 
Ct. App., Dec-6, 1887; 5S. W. Rep. 871. 


64. ELECTIONS — Evidence. In a prosecution for 
altering a ballot, the government may prove by 
secondary evidence what the ballot was before it was 
altered, contrary to the usual rule regarding secondary 
proof of the contents of lost or destroyed written in- 
struments.—Commonwealth v. McGurty, 8. J. C. Mass., 
Nov. 22, 1887; 5 N. Eng. Rep. 273. 

65. EMINENT DOMAIN—Appeal—Special Findings. 
On appeal from an award of commissions of damages 
for land taken by a railroad, it is error to refuse to sub- 
mit to the jury special interrogations as to the value of 
the land immediately before and immediately after the 
location of the right of way.—Chicago, etc. R. Co. v. 
Townsdin, 8. C. Kan., Dec. 10, 1887; 15 Pac. Rep. 889. 

66. Equity—Jurisdiction—Damages. Where, in an 
equity suit, adefendant enters into a stipulation with 
reference to a proceeding in said suit, and fails to per- 
form the stipulation, he is not liable in an action at law 
for damages for the breach of the stipulation; the 
remedy of the plaintiff in such case is to be found only 
in the equity suit.—Howe v. Salisbury, 8. J. C. Mass., Nov. 
23, 1887; 5 N. Eng. Rep. 247. 


67. Equiry—Specific Performance—Death. When 
an agent sells land subject to the approval of the owner, 
who dies without knowledge of it, a specific perform 
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ance thereof will not be ordered, under California law.— 
Dick’s Estate, 8. C. Cal., Dec. 2, 1887; 15 Pac. Rep. 837. 

68. ESTOPPEL — Husband and Wife — Mortgage. 
Where a husband gives a chattel mortgage on the 
property of his wife, with her knowledge and without 
her objection, and subsequently takes up that mort- 
gage by giving anew one on the same property, the 
wife is not estopped from setting up her title against 
the second mortgage.— Tracy v. Lincoln, 8. J. C. Mass., 
Nov. 23, 1887; 5 N. Eng. Rep. 243. 

69. EVIDENCE — Handwriting—Signature. When a 
signature is in question, and another signature is offered 
in evidence, the court must first ascertain that the lat- 
ter signature is genuine, and then submit both to the 
jury.— Rowell v. Fuller’s Estate, 8. C. Vt., Oct. 15, 1887; 5 N. 
Eng. Rep. 217. 

70. EVIDENCE—Instructions. Where there is evi- 
dence sufficient to goto the jury of a fact in issue, a 
party can have no ground to complaim that the judge 
submitted the question to the jury.— Marble v. Mellen, 8. 
J.C. Mass., Nov. 23, 1887; 5 N. Eng. Rep. 272. 

71. EVIDENCE—Parol Contradicting Written. Evi- 
dence of a contemporaneous parol contract is inadmis- 
sible to alter or contradict a written contract.—WMiller v. 
Edgerton, 8. C. Kan., Dec. 10, 1887; 15 Pac. Rep. 894. 

72. EVIDENCE— Sale by Officer—Authority. Evi- 
dence that an officer seized and sold property is gener- 
ally inadmissible, unless his authority for so doing is 
produced or accounted for.—Shiver v. Bentley, 8. C. Ga., 
May 9, 1887; 3 S. E. Rep. 770. 

73. EXECUTION — Exemption—Sale After Notice. 
Where exempt property is seized on execution and 
bought in by the creditor, who was notified by the 
debtor before the sale that he claimed it as exempt, the 
debtor is entitled to the immediate possession thereof, 
dating from the giving of the notice.—Gardner v. King, 
8. C. Kan., Dec. 10, 1887; 15 Pac. Rep. 920. 

74. EXECUTION — Sale —Growing Crops. A pur- 
chaser at execution sale of land, then in possession of 
a lessee, is not entitled to the growing crops.—Kesler v. 
Cornelison, 8. C. N. Car., Nov. 21, 1887; 3S. E. Rep. 839. 


75. EXECUTORS—Deposit of Funds—Liability When 
a surrogate deposits funds of an estate in a bank of 
good standing, his bondsmen cannot be held liable for 
a loss of the deposit by a subsequent failure of the 
bank.— People v. Faulkner, N. Y. Ct. App., Dec. 6, 1887; 14 
N. E. Rep. 415. 

76. EXECUTORS — Partial Distribution — Petition. 
An executor cannot, under California law, petition for a 
partial distribution of the estate.—Letellier’s Estate, S. C. 
Cal., Dec. 12, 1887; 15 Pac. Rep. 847. 

77. EXECUTORS — Sale of Land —Validity. When, 
upon an application by an administrator to sell land to 
pay debts, the heirs file an ansWer, claiming the land 
and denying that the deceased had any interest 
thereon, asale of the land upon order of the court, 
prior to the determination of this question, is improp- 
erly made.—Peny v. Peterson, 8. C. N. Car.,. Nov. 14, 1887; 
38. E. Rep. 834. 

78. FISHERIES—Oysters—Statute. Construction of 
Connecticut statute relative to fisheries and oyster- 
beds.— Town of Clinton v. Buell, 8. C. Err. Conn., Septem- 
ber, 1887; 5 N. Eng. Rep. 233. 

79. FRAUD.——One who, by false representations, in- 
duces another to give him credit for goods delivered, is 
guilty of fraud, although he may not have had at the 
time a determination not to pay for them.—Judd v. 
Weber, 8. C. Err. Conn., September, 1887; 5 N. Eng. Rep. 
225. 



































80. GARNISHMENT — Trustee — Process. One in- 
debted to a defendant in a sum less than $20 is not lia- 
ble to trustee process.—Abbott v. Smith, 8. C. N. H., 
1887; 5 N. Eng. Rep. 224. 

81. GRANTS — Spanish — Perfecting Title. Where 
the necessary act to perfect the tles to two land 
grants in Florida from the king Spain were per- 
formed prior to May, 1818, such were com pleted 








within the time required by the -act of 1860.—United 
States v. De Morant, U. 8. 8. C., Nov. 21, 1887; 88. C. Rep. 
189. 

82. GUARDIAN AND WARD—Bond—Settlement. The 
final report of a guardian or administrator and settle- 
ment thereof by the circuit court is conclusive as to all 
matters relative to their duties, so long as the judgment 
of approval remains in force.—Casttetter v. State, 8. O. 
Ind., Dec. 2, 1887; 14 N. E. Rep. 388. 

83. HUSBAND AND WIFE — Contract—Surety.— Where 
a wife gives her note to her husband with another per- 
son as surety thereon, she is not bound by the contract, 
but the surety is.— Winn v. Sanford, 8. J.C. Mass., Nov. 
23, 1887; 5 N. Eng. Rep. 245. 

84. HUSBAND AND WIFE —E vidence — Privilege. 
Neither husband nor wife can testify as to conversa- 
tions between them, and the rule is not confined to sub- 
jects of a confidential nature, but includes all matters 
of business.—Commonwealth v. Hayes, 8. J. C. Mass., Nov 
23, 1887; 5 N. Eng. Rep. 268. 

85. HOMESTEAD—Head of Family. A party is the 
head of a family, when one or more persons live with 
him or her, who are dependent upon him and whom he 
is under a natural or legal obligation to support.—Riley 
v. Smith, Ky. Ct. App., Dec. 3, 1887; 5 S. W. Rep. 869. 


86. HUSBAND AND WIFE—Her Earnings. The con- 
stitutional provision, exempting a wife’s property from 
liability for his debts, does not interfere with his com- 
mon law right to her earnings.—Bridgers v. Howell, 8. C. 
8. Car., Oct. 29, 1887; 38. E. Rep. 790. 

87. HUSBAND AND WIFE— Mortgage of Homestead — 
Duress. The due execution of a mortgage on a 
homestead being established, the evidence of duress of 
the wife by the husband, which will vitiate it, should be 
strong and convincing.—Grabbey v. Forgens, 8. C. Kan., 
Dec. 10, 1887; 15 Pac. Rep. 866. 

88. HUSBAND AND WIFE—Separate Estate—Repairs.— 
A wife’s separate estate is liable for repairs and im- 
provements put upon it by the husband’s directions 
and with her knowledge, provided the husband had the 
general management of the property.— Wheaton v. Trim- 
ble, 8. J. C. Mass., Nov. 23, 1887; 5 N. Eng. Rep. 381. 

89. HOMESTEAD — Waiver. No express waiver of 
homestead in a mortgage deed renounces the right, 
whether it existed then or accrued thereafter.—Broach 
v. Powell, 8. C. Ga., April 16, 1887; 38. E. Rep. 763. 


90. IMPRISONMENT FOR DEBT—Bail. Construction 
of New Hampshire statutes relating to bail of persons 
arrested for debt.— Wilbur’s Petition, 8. C. N. H., ————, 
1887; 5 N. Eng. Rep. 224. 

91. INDICTMENT — Description — Intoxicating Liquors. 
An indict ment for selling intoxicating liquors is 
sufficient if it describes the place as “a saloon situated 
atthe corner of depot square in said Gardiner.’’—State 
v. Hall, 8. J. C. Me., Océ. 27, 1887; 5 N. Eng. Rep. 235. 


92. INFANCy—Intoxicating Liquors—Pleading.—W here 
a complaint is filed under a statute, designed to sup- 
press the sale of intoxicating liquors to minors, the fact 
that the person to whom such liquors are alleged to 
have been sold is a minor, must appear in the com- 
plaint.—Commonwealth v. Fowler, 8. J. O. Mass., Jan. 2, 
1888; 5 N. Eng. Rep. 383. 

93. INJUNCTION—Levy. An injunction against pro- 
ceedings under a levy will not be granted, when the 
land is correctly described, but there is a mistake in the 
district.—Boggess v. Lowery, S. C. Ga,, May 9. 1887; 38. E. 
Rep. 771. 

94. INJUNCrION—Transfer of Property. Where a 
complaint is filed to set aside a sale of choses in action, 
and an assignment for the benefit of creditors, made by 
an insolvent, a preliminary injunction restraining a 
transfer of property tilla hearing is proper.—Pelzer v. 
Hughes, 8. C. 8. Car., Oct. 18, 1887; 3S. E. Rep. 781. 

95. INSANITY—Relief — Pleadings. Where a guard 
ian of an insane man alleges that he was insane when 
he made a mortgage and ever since, and that the land 
was sold thereunder to the mortgagee for less than its 
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value, but alleges that the transaction was bona fide on 
the part of the mortgagee, but that he knew of the in 
sanity, and he asks for the difference between the sell- 
ing price and the actual value of the land, he is not en 
titled to the relief prayed for.—Leavitt v. Files, 8.C. Kan., 
Dec. 19, 1887; 15 Pac. Rep. 891. 

96. INSOLVENCY LAWS — Procedure. Construction 
of insolvency laws of Maine and procedure under them, 
with reference to the examination of the insolvent.— 
Messer v. Storer, 8S. J. C. Me., Nov. 21, 1887; 5 N. Eng. Rep. 
238. 

97. INSURANCE — Accident Policy—Construction. 
When an accident policy contains clauses restrictive of 
the liability, they should be construed most strongly 
against the insurer.— United States Mut. A. A. v. Newman, 
8. C. App. Va., Nov. 17, 1887; 3S. E. Rep. 805. 

98. INSURANCE — Installment — Forfeiture. An in- 
surance company may recover against a policy holder 
on an installment note any premium earned prior to a 
default by him, though the note provides that on his 
default the compuny shall not be liable for any loss oc- 
curring while such default continues, and that for that 
time the policy shall lapse.—Limerick v. Gorham, 8. C. 
Kan., Dec. 10, 1887; 15 Pac. Rep. 909. 

99. INTOXICATING LIQUORS.——Construction of Massa- 
chusetts law relative to keeping a place for the sale of 
intoxicating liquors. Under that law it is not necessary 
to prove an actual sale of such liquors.—Commonvwealth 
wv. Boyle, 8. J. C. Mass., Nov. 25, 1887; 5 N. Eng. Rep. 259. 

100. INTOXICATING LIQUORS—Evidence. Construc- 
tion of Mussachusetts statute relating to sales of intox- 
icating liquors. Ruling as to evidence necessary to 
convict in such cases.—Commonwealth v. Pratt, 8. J. C. 
Mass., Nov. 22, 1887;5 N. Eng. Rep. 244. 

101. INTOXICATING LIQUORS — Evidence—Record. 
To show a former conviction, a record is sufficient 
which says, “indictment for being a common seller of 
intoxicating liquors,” instead of copying the indict- 
ment itself.—Sfate v. Lashus, 8. J. C. Me., Oct. 27, 1887; 5 
N. Eng. Kep. 237. 

102. INTOXICATING LIQUORS—Local Option—Election. 
The result of an election, under the local option 
law, duly proclaimed, cannot be collaterally attacked on 
the ground that there was no proper petition under 
which an election could be ordered.—State v. Emery, 8. 
C. N. Car., Nov. 7, 1887; 35S. E. Rep. 810. 


103. INTOXICATING LIQUORS — Venue. Where u 
house is situated on the line between two towns, it is 
competent, in a prosecution for keeping intoxicating 
liquors in one town, to prove that the defendant had 
intoxicating liquors in the other town, but in the same 
house.— Commonwealth v. Downey, 8. J. C. Mass., Nov. 25, 
1887; 5 N. Eng. Rep. 268. 

104. JUDGE — De Facto — Collateral Attack. The 


acts of ude facto judge cannot be attacked collaterally. 
—Keith v. State, 8. C. Ark., Oct. 29, 1887; 5 5. W. Rep. 880. 


105. JODGMENT—Irregularities—Attack. The judg- 
ment of a court of competent jurisdiction cannot be 
collaterally attacked for irregularities.—Kleyla v. Hasket, 
8. C. Ind., Dec. 9, 1887; 14 N. E. Rep. 387. 


106. JURISDICTION—Defect— Waiver. An objection 
to the jurisdiction after a trial before a justice of the 
peuce and another in the district court comes too late. 
—Kansas City, etc. R. Co. v. Rudebaugh, 8. C. Kan., Dec. 10, 
1887 ; 15 Pac. Rep. 819. 

107. JURISDICTION—Insolvency. The Supreme Ju- 
dicial Court of Massachusetts has jurisdiction to revise 
and correct the decisions of the court of insolvency, ex- 
cept where otherwise provided by law.—Tcunton Nat. 
Bank v. Stetson, 8. J C. Mass., Nov. 25, 1887; 5 N. Eng. 
Rep. 260. 

108. JUSTICES OF THE PEACE—Default—Setting Aside. 
Under Culifornia law, when defendants are served 
and file an answer, but ure not present at the trial, not 
having been notified, the justice of the peace cannot set 
the judgment aside.—Weimmer v. Sutherland, 8. C. Cal., 
Dec. 18, 1887; 15 Pac. Rep. 849. 












































109. LANDLORD AND TENANT—Buildings—Assignment. 
Where, by lease, the landlord contracts to let the 
tenant remove the buildings or to buy them himself on 
the expiration of the lease, am assignment of the lease 
by the tenant carries this agreement with it.—California 
An. Conference v. Seitz, S. C. Cal., Dec. 8, 1887; 15 Pac. Rep. 
839. 

110. LANDLORD AND TENANT — Equitable Title of 
Lessee. In an action forthe recovery of land, the 
lessee may set up against bis landlord an equitable title 
in himself;—Alen v. Griffin, 8. C. N. Car., Nov. 15, 1887; 8 
8. E. Rep. 837. 

Ill, LANDLORD AND TENANT—Weutr and Tear—Renewal 
of Lease. Where a tenant contracts to return the 
premises at the end of the term in as good condition as 
when received, reasonable wear and tear excepted, 
and the lease is renewed several times, when surren- 
dered its condition, with that exception, must be as it 
was when first received.—McGregor v. City of New York, 
N. Y. Ct. App., Dec, 13, 1887; 14 N. E. Rep. 420. 

112. LEGacy—Specific Legacy. A specific legacy is 
that which describes the property, given in such a man- 
ner that it can be distinguished and separated from the 
other property of the testator. Thus,a legacy of bank 
stock will carry deposits in savings banks, and is a 
specific legacy.— Tomlinson v. Bury, 8. J. C. Mass., Nov. 
21, 1887; 5 N. Eng. Rep. 254. 

113. LIBEL—Slander—Pleading—Evidence. In ao- 
tions of libel and slander, it is necessary, by the com- 
mon law, to allege the application of the words to the 
plaintiff, and if, in themselves, they do not make their 
meaning clear, to allege also what will show their de- 
fumatory character.—McCallum v. Lambie,8. J. C. Mass., 
Nov. 22, 1887; 5 N. Eng. Rep. 274. 

114. LiEN—Crops— Advances. Where, by an agri- 
cultural lien, A does sell, transfer and agree to deliver 
to B so much corn, ete., the lien covers only the ad- 
vances made after its execution.—Loudermilk v. Bostick, 
8S. C. N.Car., Nov. 21, 1887; 38. E. Rep. 844. 

115. LIiEN—Crops—Instrument. When, by the con- 
tract, the intention to make an agricultural lien is plain, 
it will be so treated, though the form of the contract is 
irregular.— Townsend v. Mc Kinnon, 8. C. N. Car., Nov. 14, 
1887; 3S. E. Rep. 836. 

116. LiEN—Crops—Mortgage — Priority. A lien on 
crops, made in April, for advances to be made to one 
engaged in cultivating lands, takes priority, under 
North Carolina laws, over a chattel mortpage made in 
the January preceding.— Wooten v. Hill, 8. OC. N. Car., 
Nov. 2], 1887; 3S. E. Rep. 846. ; 

117. LimiraTions—Acknowledgment—Order.-— When 
a debtor gives his creditor an order on another for the 
amount of his‘debt, such order is such an acknowledg- 
ment of the debt as will take it out of the statute of lim- 
itations.— Manchester vr, Braender, N. Y. Ct. App., Nov. 29, 
1887; 14 N. E. Rep. 405. 

118. LiMITaTIONS—Reformation of Deed—Mistake.—— 
Where tenants in common divide land upon the report 
of a surveyor, but ascertain years after that he has 
made a mistake, an action to reform the deed may be 
brought within three years thereafter.—Breen v. Don- 
nelly, S. C. Cal., Dec. 10, 1887; 15 Pac. Rep. 845. 

119. MALICIOUS PROSECUTION—Probable Cause. In 
an action for malicious prosecution, the question of 
probable cause is primarily for the court; if the facts 
are disputed, it should be submitted to the jury under 
proper instructions.—Atchison, etc. R. Co. v. Watson, 8. O. 
Kan., Dee. 10, 1887; 15 Pac. Rep. 877. 

120. MALICIOUS TRESPASS—Decree—Appeal. In an 
action for malicious trespass on real estate, the de- 
fendant may introduce, to rebut the charge of malice, 
a decree quieting title in him against the plaintiff, 
though the decree has been appealed from.—Day e. 
Holland, 8. C. Cal., Dec. 6, 1887; 15 Pac. Rep. 855. 

121. MANDAMUS—Return of Writ. When a sum- 
mons in mandamus by the treasurer of a school district 
against the connty treasurer, to make him turn over 
school moneys, is made returnable to the judge of the 
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superior court at chambers, the judge has no jurisdic- 
tion in the matter.—Rogers v. Jenkins, 8. C. N. Car., Nov. 
14, 1887; 3S. E. Rep. 821. 

122. MASTER AND SERVANT — Negligence — Defective 
Appliances. When a brakeman is injured, owing to 
a defective stake fora lumber car, the railroad is re- 
sponsible, even though the shipper of lumber supplied 
the stake to the car.—Bushby v. New York, etc. R. Co., N. 
Y. Ct. App., Nov. 29, 1887; 14 N. E. Rep. 407. 

123. MASTER AND SERVANT—Risks of Employment.—— 
When a servant informs his employer that he is skilled 
in using atlas powder, and is paid extra wages to use it, 
he cannot sue the master for injuries caused by his 
own negligence in handling it—Ray v. Jeffries, Ky. Ct. 
App., Dec. 1, 1887;5S. W. Rep. 867. 

124. MASTER AND SERVANT—Kisks of Business. 
Railroads can construct their tracks as tney may wish 
relative to curves and grades, and need not fence them, 
in the absence of a statute; and a brakeman, who has 
been over the tracks, assumes the risks relative to their 
condition in these respects.—Pation v. Central I. R. Co., 
8. C. Iowa, Oct. 28, 1887; 35 N. W Rep, 149. 

125. MASTER AND SERVANT—Unavoidable Accident.— 
Where the circumstances show that the accident which 
injured the sei vant was unavoidable, notwithstanding 
ordinary care, to bold the master liable it must be 
shown that he neglected some duty, from which the in- 
jury naturally followed.— Wabash, etc. R. Co. v. Locke, 8. 
C. Ind., Nov. 30, 1887; 14 N. E. Rep. 391. 

126. MECHANIC’s LIEN—Goods Ordered by Contractor. 
A contractor agreed to remodel a mill and furnish 
the machinery, which was to be tested before payment, 
He bought machinery inthe name of the owners, which 
he received and put up. After sixty days subsequent 
to the completion of the mill, the sellers of the ma- 
chinery filed a lien on the mill and brought suit: Held, 
that the owners were not liable.—Stout v. McLachlin, 8. 
C. Kan., Dec. 10, 1887; 15 Pac. Rep. 902. 

127. MISNOMER—Pleading. Where a misnomer is 

pleaded, the answer to the plea should not be by de- 
murrer but by replication.—State of Maine v. Malia, S. J. 
OC. Me., Dec. 10, 1887; 5 N. Eng. Rep. 354. 
, 128. MUNICIPAL CORPORATIONS—Sewers—Statutes,— 
The act of 1879, relative to sewers in Denver, repealed 
the provisions relative thereto in the city charter of 
1877, and a city ordinance to build a sewer cunnot be 
sustained, when it appears in evidence that a majority 
of the residents of the district have not petitioned for 
it.—Keese v. City of Denver, 8. C. Colo., May 24, 1887; 15 
Pac. Rep. 825. 

129. MUNICIPAL CORPORATIONS—Taxation—Exemption. 
A town cannot exempt a hotel from taxuation.— 
Lancaster v. Clayton, Ky. Ct. App., Dec. 3, 1887; 5 S. W. 
Rep. 864. 

130. NEGLIGENCE—Highways—Town.——In Massachu- 
setts, a town is responsible for keeping the roads within 
its limits in a safe condition, and is liable in damages 
for permiting a dangerous spot to be without a neces- 
sary railing.—Hinckley v. Somerset, S. J. C. Mass., Nov. 23, 
1887; 5 N. Eng. Rep. 375. 


131. NEGLIGENCE—Stock — Fence. Where a horse 
running at large in a city, where it was allowed, is in- 
jured in going into defendant’s ficld, owing to the dan- 
gerous and negligent condition of the fence, the de- 
fendant is liable.—Sisk v. Crump, 8. C. Ind., Dec. 6, 1887; 
14 N. E. Rep. 381. 


132. PARTNERSHIP—Claim of Partner — Creditor. 
When a partner sells out most of the partnership prop- 
erty and disappears, and commences business in a 
distant place, and the other party as soon as he learns 
of the whereabouts of the absconder attuches the prop- 
erty for the debt due him, he has a priority over general 
creditors, who have sold goods for the new business.— 
Strong v. Stapp, 8. C. Cal., Dec. 2, 1887; 15 Pac. Rep. 835. 

133. PARTITION—Personalty — Equity. A court of 
equity has jurisdiction over partitions of personalty; it 
should first ascertain that a partition is practicable, if 





























not it should order a sale for division.—Spaulding v. 
Warner, 8. C. Vt., 1887; 5 N. Eng. Rep. 220. 

134. PARTY-WALL—Use—Statute of Frauds, Where, 
by parol agreement, a party is allowed to use a wall on 
the adjoining ground for his building, «nd he builds and 
uses it till it burns down. he is liable for the agreed 
compensation for use and occupancy thereof.— Walker 
v. Shackelford, 8. C. Ark., Nov. 12, 1887; 5S. W. Rep. 887. 

135. PLKADING—Another Action Pending — Death by 
Negligence. Where an administrator, in Kentucky, 
sues for the death of the deceased, and the widow insti- 
tutes another similar suit, and there are no children, the 
defendant can plead to the merits, or thit another suit 
is pending, in either action, as he nay clect.— Henderson 
v. Kentucky, etc. R. Co., Ky. Ct. App., Dec. 6, 1887; 5 S. W. 
Rep. 875. 

136. PLEADINGS—Courts — Misjoinder. A pleading 
containing two demands on prowissory notes pust due 
and one demand on an account not yet due, is objec- 
tionable for misjoinder.— IVurlitzer v. Suppe, 8. C. Kun., 
Dec. 10, 1887; 15 Pac. Rep. 863. 

137. PLEADINGS—Damiuges—Indemnifier—Amendment. 
Where an insurance company sued a railroad for 
destroying the property of A, which plaintiff had in- 
sured and for the loss of which he had paid A, the 
plaintiff should be allowed to amend, so that the suit 
should be by A for the use of ,the plaintiff—//olcomb v. 
Richmond, etc. R. Co., 8. C. Ga., March 11, 1887; 38. E. Rep. 
755. 

138. PLEADINGS — Denial — Judgment. When the 
facts alleged in the petition are within the knowledge of 
the defendants, the plaintiff is entitled to judgment on 
the pleadings, when the defendants deny the facts on 
information and belief.— Loveland v. Garner, 8. C. Cal., 
Dec, 9, 1887; 15 Pac. Rep. 844. 


139. PLEADINGS—Fraud — Setting Aside Deed. A 
child sued to set aside her deed of her interest in her 
father’s estute, which she mude by her mother’s false 
representations us to the value of the estate, and by her 
false return as administratrix, of its value. The deed 
was made while she wus a minor, but was married: 
Held, that the petition stated a cause of uction.—/Hick- 
man v. Stone, 8. C. Tex., Nov. 4, 1887; 5 8. W. Rep. 833. 


140. PLEADING—Limitation.——A question of duplicity 
in a replication cannot be raised by general demurrer. 
A replication to a plea of the statute of limitations need 
not allege that the waiver of that defense and the new 
promise to pay the debt were made by the defendantin 
writing.—Green v. Seymour, 8. C. Vt., Murch, 1887; 5 N. 
Eng. Rep. 367. 

141. PooR LAws — Insolvency. Construction of 
Massachusetts poor laws and’ insolvency laws, with 
reference to an insolvent’s taking the insolvent debtor's 
oath.—Cal/aghan v. Whitmarsh, 8. J. C. Mass., Nov. 23, 
1887; 5 N. Eng. Rep. 262. 

142. PRACTICE—Bill of Exceptions —Time. Where 
a party, on the overruling of a motion obtains sixty 
days to settle his bill of exceptions, all rulings made on 
the same day may be included.—Vogel v. Harris, 8. C. 
Ind., Dec. 8, 1837; 14 N. E. Rep. 385. 

143. PRACTICK — Exceptions — Verdict. An excep- 
tion to the rendition of « judgment upon a special ver- 
dict, to which no objection had been made ut the trial, 
cannot be sustained.—Farrant v. Bates, 8. C. Vt., Dec. 2 
1887; 5 N. Eng. Rep. 362. 

144. PRACTICE — Instructions — Harmless Error. 
Where the instructions requested, though correct in 
law, would bave prejudiced his case, the refusal to give 
them is not a ground of complaint.— Stennett v. Bradley, 
8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 467. 


145. PRACTICE — Instructions—Time. An objection 
that an instruction, allowing the jury to consider other 
acts of negligence occurring before and ufter those 
alleged in determining the negligence, does not limit 
the time, is not well taken. Such objection should be 
made to the evidence as it is introduced.—Stele v. Pa- 
cific, etc. R. Co., 8. C. Cul., Dec. 15, 1887; 15 Pac. Rep. 851. 
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146. PRACTICE — Instructions —Verdict. When the 
jury disregard the instructions the verdict should be 
set aside, whether the instructions are right or wrong. 
— Way v. Chicago, etc. R. Co., 8. C. lowa, Dec. 15, 1887; 35 N. 
W. Rep. 525. 

147. PRACTICE—New Trial—Notice. A notice of in- 
tention to move for a new trial, given before the findings 
are signed and filed, is ineffectual.— Dominguez v. Mas- 
cotti, 8. C. Cal., Dec. 2, 1887; 15 Pac. Rep. 773. 

148. PracTicE—Referee’s Report—Setting Aside. 
When a referee’s report is not sustained by sufficient 
evidence, it should be set aside on motion of the ag- 
grieved party, and a new trial granted. — Chandler v. 
Dye, 8. C. Kans., Dec. 10, 1887; 15 Pac. Rep. 925. 


149. PRACTICE — Special Findings — New Trial. 
When the special findings do not agree with the general 
verdict, and are inconsistent with each each other, and 
so uncertain that the court cannot render judgment on 
them, it is not error to grant a new trial.—Chicago, etc. 
R. Co. v. Townsdin, 8. C. Kan., Dec. 10, 1887; 15 Pac. Rep. 
889. 

150. PRACTICE — Witness — Cross-examination. 
When a witness is present at two places where business 
connected with the transaction is conducted, and he is 
only examined relative to one place, a refusal to allow 
him to be cross-examined, as to what occurred at the 
other place, is not error.—Krager v. Pierce, 8. C. Iowa, 
Dec. 10, 1887; 35 N. W. Rep. 477. 


151. PRINCIPAL AND AGENT— Husband and Wife—No- 
tice. Where a wife executed a deed absolute in 
form and delivered it to her husband, to be used as a 
mortgage, and the husband delivered it as a deed abso- 
lute to the grantee, who had notice of the object of its 
execution: Held, that the grantee was bound by the 
conditions of the delivery of the wife.—Gilbert v. Deshon, 
N. Y. Ct. App., Nov. 29, 1887; 14 N. E. Rep. 318. 


152. PRINCIPAL AND AGENT—Fraudulent Conveyance. 
A appointed her husband her agent to convey her 
land, and he conveyed it to B, who conveyed it back to 
him the same day, and he subsequently conveyed it to 
C. A subsequently conveyed it to D: Held, that in an 
action of ejectment by D against C, that D was entitled 
to the land.—McKay v. Williams, 8. C. Mich., Nov. 10, 
1887; 35 N. W. Rep. 159. 


153. PRINCIPAL AND AGENT—Storage Charges.——One 
who has discounted drafts drawn upon a cargo with 
the bills of lading as security,,and turned over the bills 
of lading and the cargo to a commission merchant, who 
paid freight and charges and storage, is liable to such 
commission merchants for the same, the latter not be- 
ing the agent of the consignor.—Cooper v. Hong Kong, 
etc. Co., N. Y. Ct. App., Nov. 29, 1887; 14 N. E. Rep. 277. 

154. PRINCIPAL AND SURETY—Judgment—Subrogation. 
Where a surety pays a judgment against the 
principal and himself, and when in a suit by the princi- 
pal to enjoin the judgment a decree is rendered against 
the principal, under which his land is sold, this decree, 
under South Carolina laws, is subrogated to the lien of 
the original judgment.—Garvin v. Garvin, 8. C. 8. Car., 
_ Nov. 25, 1887; 4S. E. Rep. 148. 


155. PRINCIPAL AND SURETY — Note —Alteration. 
When one signs a note asa surety, without the knowl- 
edge of one who has already signed it asa surety, the 
latter is not thereby discharged from liability.—Graham 
v. Rush, 8. C. lowa, Dec. 15, 1887; 35 N. W. Rep. 518. 


156. PROMISSORY NOTE — Insolvent Laws — Presump- 
tion. Where a new note is given to take up an old 
one, itis presumed that the old note was paid by the 
new, and the insolvent laws enacted between the 
making of the two notes bar an action on the latter.— 
Snow v. Foster, 3. J. C. Me., Dec. 22, 1887; 5 N. Eng. Rep. 
353. 
































157. PUBLIC LANDS — Possession—Other Rights. 
Where a party took possession of public land in 1867 
and applied to enter it as a homesteed in 1872, when it 
had been grated to a railroad, neither his occupancy 
nor the statements of the local land-office could preju- 








dice the rights of the railroad.—Kiteringham v. Blair T. 
L. § L. Co., 8. C. lowa, Dee. 14, 1887; 35 N. W. Rep. 502. 

158. PUBLIC LANDsS—Town-site—Mandamus.—— Where 
the plaintiff does not allege that it is an occupant of the 
land nor that it isa resident of the town, and the an- 
swer alleges affirmatively the opposite, which is not 
traversed in the reply nor disproved by evidence, a 
mandamus ordering a conveyance of lots in a patented 
town-site should be refused.— Aspen v. Aspen T. § L. Co., 
8. C. Colo., June 15, 1887; 15 Pac. Rep. 794. 

159. PUBLIC LANDS—Town-sites—Legislature—Injunc- 
tion. A State legislature cannot enact that, upon 
failure of the proper parties to pay the requisites fees 
for lots in a town-sites, the corporate authorities shall 
be seized in fee of such lots. Where the bill of an in- 
junction against the issuance of deeds for town lots 
alleges that the applicants were never occupants or in 
possession of the same, upon demurrer thereto the in- 
junction should be granted.— Town of Aspen v. Rucker, 8. 
C. Colo., June 15, 1887; 15 Pac. Rep. 791. 

160. PUBLIC LANDS — Town-site —Patent—Mandamus. 
Where the patent for a town-site, applied for by a 
county judge, is issued to the corporate authorities of 
the town, but recites that it is granted to the county 
judge and his successors in trust, the legal title is in the 
county judge, and a mandamus to the city authorities to 
convey certain lots will be refused.—Aspen v. Aspen T. § 
L. Co., 8. C. Colo., June 15, 1887; 15 Pac. Rep. 794. 

161. QUIETING TITLE— New Trial — Bond. A new 
trial in an action to quiet title is, in Indiana, a matter of 
right, and the order granting it should not be vacated 
upon motion after the year allowed for it, because the 
bond required omits ‘‘and damages” from its condition. 
—Stanley v. Dailey, 8. C. Ind., Dec. 6, 1887; 14 N. E. Rep. 
375. 

162. RAILROADS — Damages — Contract — Carrier. 
The statutes which prescribes the liability of railroads 
for damages by fire originating on their tracts does not 
cover loss by fire of goods held by the company under 
a contract made by it as a carrier.— Bassett v. Connecticut, 
etc. Co., 8. J. C. Mass., Oct. 20, 1887; 5 N. Eng. Rep. 203. 


163. RAILROAD — Ferry — Obstruction—Damages. 
Where an action is brought against a railroad company 
for obstructing the landing of a ferry, the measure of 
damages is the loss of ferry tolls caused by such ob- 
struction.—Jones v. Pittsburgh, etc. Co., 8. C. Penn., Nov. 
11, 1887; 11 Atl. Rep. 608. 

164. RAILROADS—Statutes.——Construction of Massa- 
chusetts statutes relative to the removal from cars of 
passengers who refused to pay fare.—Marshall v. Bos- 
ton, etc. Co., S. J.C. Mass., Oct. 20, 1887; 5 N. Eng. Rep. 
172. 

165. RECORD—Attestation. A record from a trial 
justice is sufficiently authenticated by the attestation 
of the trial justice, although he describes himself as 
justice and not as trial justice.—Commonvwealth v. McPar- 
land, 8. J. C. Mass., Nov. 25, 1887; 5 N. Eng. Rep. 252. 

166. REGISTER OF DEEDS—Copying Deeds. One 
can take reasonable memoranda from the records in 
the office of the recorder of deeds without charge, but 
if he takes copies of deeds he must pay the fees ai- 
lowed.— Newton v. Fisher, 8. C. N. Car., Nov. 14, 1887; 3 8. 
E. Rep. 822. e 


167. REPLEVIN—Justice of the Peace—Jurisdiction.— 
In an action of replevin before a justice of the peace by 
a resident against a non-resident, who is duly served, 
but the property is not obtained, though it appears that 
the property was only detained in the county of the 
defendant, the justice can try the case as one for dam- 
ages only.—Huckell v. McCoy, 8. C. Kan., Dec. 10, 1887; 15 
Pac. Rep. 870. 

168. REPLEVIN—Fraudulent Possession—Tender. 


























Where A was fraudulently induced to give B a bill of 
sale for certain chattels for money borrowed to pay off 
a mortgage thereon, Which money was to be returned 
in six months, A need not tender back the $50 to sustain 
a suit of replevin against B for the goods before the ex- 
piration of the six months, and where B had quit- 
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claimed to A some land, alleged to be in payment, a 
tender of a deed back by A so soon as he learned 
thereof was sufficient.— Moffitt v. Shields, 8. C. Mich., Nov. 
10, 1887; 35 N. W. Rep. 174. 

169. SALE —Conditional—Mortgage. When a con- 
tract relative to personal property is made, and it is 
agreed that the title shall not pass till all the notes 
given are paid, the contract is a mortgage and nota 
conditional sale.— Talbott v. Sandifer, 8. C. 8. Car., Nov. 
25, 1887; 48. E. Rep. 152. 

170. SALE—Conditional Sale—Mortgage. One who 
holds property under a conditional sale may mortgage 
it, but the mortgage is liable to be defeated by breach 
of condition of the sale.—Sears v. Leland, 8. J. C. Mass., 
Nov. 23, 1887; 5 N. Eng. Rep. 263. 

171. SALE — Chattels—Delivery. What constitutes 
a delivery of a chattel depends upon the nature of the 
chattel; if it is in the possession of another, a delivery 
may be made by transferring the right of possession.— 
Gant v. Broadway, 8. C. Ariz., Dec. 22, 1887; 15 Pac. Rep. 
862. 

172. SALE — Delivery. Where goods are sold at 
auction to be paid for and removed before May Ist, the 
seller must deliver them till that time, if payment is 
made and they are demanded.—Gray v. Walton, N. Y. 
Ct. App., Oct. 28, 1887; 14 N. E. Rep. 191. 

173. SCHOOLS — Taxes — Commissions. Taxes for 
schools upon unseated lands are to be collected by the 
counties for the schools, and the treasurer is entitled to 
a certain amount per cent. on all moneys received and 
paid out by him —Cameron Co. v. Shippen School Dist., 8. 
C. Penn., Oct. 3, 1887; 11 Atl. Rep. 534. 

174. SrocK—Killing—Arbitrators—Attorney’s Fee. 
The provision in the law, that if a party shall not be 
satisfied with the award of the arbitrators of damages 
for killing stock, and shall, in the court, obtain no 
greater damages, he shall pay the other party a reason- 
able attorney’s fee, is unconstitutional.—St. Louis, etc. R. 
Co. v. Williams, 8. C. Ark., Nov. 5, 1887; 58. W. Rep. 883. 

175. StocK—Killing — Extraterritorial. In the ab- 
sence of proof, it will not be assumed that the law of 
New Mexico, relative to the killing of stock by railroads, 
is like that of Colorado.—Atchison, etc. R. Co. v. Betts, 8. 
C. Colo., Nov. 18, 1887; 15 Pac. Rep. 821. 

176. SUBROGATION. One who voluntarily pays the 
debt of another, is not entitled to be subrogated to the 
rights of the creditor, not even if the debt is the burial 
expenses of the person whose estate is sought to be 
charged.—Fay v. Fay, N. J. Ct. Chan., Nov. 9, 1887; 11 Atl. 
Rep. 122. 

177. SUBROGATION—Surety—Vendor’s Lien. A bor- 
rowed money on his note, indorsed by B, to pay a debt 
to C, who applied the mbdney in discharge of a vendor’s 
lien on hisland. The surety was compelled to pay the 
note: Held, that the surety was not subrogated to the 
vendor’s lien.—Flannary v. Utley, Ky. Ct. App., Dec. 6, 
1887; 5S. W. Rep. 878. 

178. SUNDAY. Construction of Massachusetts stat- 
ute, with reference to Sunday and shaving done on that 
day.—Stone v. Graves, 8. J.C. Mass., Nov. 23, 1887; 5 N. 
Eng. Rep. 258. 

179 SuRETY—Official Bond—Forbearance—Release.—— 
The forbearance of a guardian to enforce legal remedies 
against the sureties of the former guardian will not re- 
lease such surety.—-Appeal of Neal, 8. C. Penn., Nov. 1], 
1887; 11 Atl. Rep. 636. 


180. TAXATION—Constitutional Law. Construction 
of Massachusetts statutes, relating to the taxation of 
the property of certain charities. The statutes are held 
to be constitutional —Northampton v. Hampshire, 8. J. C. 
Mass., Oct. 20. 1887: 5 N. Eng. Rep. 175. 

181. TAXATION—Constitutional Law. New York act 
of 1882, ch. 287, providing for the collection of taxes in 
certain counties, and making the conveyances therefor 
in certain cases conclusive evidence of title, is constitu- 
tional.—Ensign v. Barse, N. Y. Ct. App., Nov. 29, 1887; 14 
N. E. Rep. 400. 









































182. TAXATION — Corporations — Review. The as- 
sessors may resort to all the usual tests to ascertain the 
value of the capital stock of a corporation, and though 
the supreme court may correct it if illegal, erroneous or 
unequal, the court of appeals has no such power.— 
People v. Coleman, N. Y. Ct. App., Dec. 13, 1887; 14 N. E. 
Rep. 431. 

183. TAXATION—Equal—Collection. Under Missouri 
laws, A who resides in June, 1882, in B county, and re- 
moves in December, 1882, to C county, and there invests 
his money in merchandise on which he pays a mer- 
chant’s tax, is liable to taxation in B county on his 
money for the tax year 1883. Sending a tax-bill to the 
sheriff of another county, to which the party has re- 
moved, as provided by law for collection, is due process 
of law.—De Arman v. Williams, 8. C. Mo., Nov. 28, 1887; 5 
8. W. Rep. 904. 

184. TAXATION—Sale—Notice of Redemption.— Where, 
in an action to quiet title, plaintiff claims the patent 
title, and alleges that defendant claims under a tax- 
title; that the land was improperly taxed, and the notice 
of expiration of time to redeem was given to astranger, 
all of which defendant admits by answer but pleads the 
statute of limitations: Held, that a demurrer to the 
answer should be sustained.—/filson v. Russell, 8. C. 
Iowa, Dec. 13, 1887; 35 N. W. Rep. 492. 

185. TAXATION—Sale—Service of Notice. A treas- 
urer’s deed for land sold for taxes, supplemented by 
proof that the affidavit of notice of expiration of time 
for redemption was properly filed, is not defeated be- 
cause the affidavit cannot be found, or because the 
proper ofticer failed to enter it.—Baker v. Crabb, 8. C. 
Iowa, Dec. 14, 1887; 35 N. W. Rep. 48. , 

186. TROVER. Where one is arrested for beating a 
drum, which the officer took away from him, he can 
maintain trover after the trial for the misdemeanor for 
the value of the drum.— Thatcher v. Weeks, 8. J. C. Me., 
Dec. 17, 1887; 5 N. Eng. Rep. 359. 

187. TROVER—Sale—Conditional. Where the title 
is to remain in the vendor till payment, and the vendee 
is to be responsible for any loss happening to two mules, 
and upon non-payment the vendor demands the mules, 
one of which the vendee hus sold: Held, thatthe vendee 
is guilty of a conversion — Rhodes v. Dickinson, 8. C. Ga., 
Nov. 10, 1887; 4.8. E. Rep. 164. 

188. TRusT—Fraud. Circumstances stated, under 
which, upon a sale of wood by a husband as agent for 
another person, his commissions were properly trans- 
ferred to his wife, there being nointent on his part to 
defraud his creditors.—Stevens v. Fullington, 8. @C. Vt., 
Nov. 5, 1887; 5 N. Eng. Rep. 213. 

189. TRusT—Fraud—Notice. Where atrustee holds 
trust funds with which he purchases a farm on which 
there is a mortgage in favor of his trust, and releases 
the mortgage without payment thereof, and sells the 
farm to a person charged with notice of the facts, he is 
guilty of a fraud, and the beneficiary of the trust is en- 
titled to a remedy against the purchaser of the farm.— 
Town of Woodbury v. Bruce, 8. C. Vt., Nov. %, 1887; 5 N. 
Eng. Rep. 214. 

190. TRUSTS — Time- payments — Anticipation. A 
trustee under a mortgage for the benefit of infants to 
secure payments at times stated has no power to re- 
ceive the money in advance, and when the mortgage 
has been recorded, purchasers are charged with notice, 
even though he has released the mortgage.— McPherson 
v. Rollins, N. Y. Ct. App., Nov. 29, 1887; 14 N. E. Rep. 411. 

191. Usury — Insolvency — Creditor. Though the 
defense of usury is personal, yet when the debtor is in- 
solvent and the fund is in court, on suggestion of one 
creditor the usurious creditor will be confined to his 
principal and legal interest.— Brooks v. Todd, 8. C. Ga., 
Dec. 3, 1887; 48. E. Rep. 156. 

192. VENDOR ANE VENDEE — Mortgage — Parties. 
Where a vendee assumes the payment of mortgages 
charged upon the land purchased, the vendor may, in 
equity, compel him to make such payment, and ner 
not make the mortgagee a party to the action.—Cul 
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berly v. Yager, N. J. Ct. Chan., October Term, 1887; 11 
Atl. Rep. 113. 

198. VENDOR AND TENDEE — Purchaser —Notice. 
Where one purchases land from A, knowing that it had 
been conveyed to another, whose title did not appear 
of record, and then conveys to B, who also knows about 
that title, B is put on inquiry, and his title is subject to 
the first deed.—Ditlon v. Shugar, 8. C. lowa, Lec. 14, 1887; 
35 N. W. Rep. 509. 

194. VEDNOR AND VENDEE—Unrecorded Deed —Notice 
—Attorney. Notice to the attorney of a vendee, of 
the existence of an unrecorded deed to the land, is no- 
tice to his client. The testimony of a single witness, 
unimpeached and uncontradicted, is sufficient to prove 
such notice, although the client under oath denies all 
notice.—Dickerson v. Bowers, N. J. Ct. Chan., October 
Term, 1836; 11 Atl. Rep. 142. 

195. WILL —Construction. A testator who, after 
giving an annuity to his wife, directed his property to 
be divided between his three children, and made sev- 
eral provisions relative to survivorship in case of death: 
Held, that the contingency of deuth alluded to in the 
will, was that of death during the life-time of the testa- 
tor; if the children all survived him there respective 
titles became absolute at his death.—Phelps v. Phelps, 
8. C. Err. Conn., November, 1887; 5 N. Eng. Rep. 229. 

19%. W1ILL—Construction —Advancements. Where 
a testator directs that any debts due to him by the 
legatees of his will, should be deducted from their sev- 
eral legacies, such debts are really to be regarded as 
advancements.— 7aylor’s Appeal, 8. J.C. Mass., Nov. 22, 
1887; 5 N. Eng. Rep. 253. 

197. WITNESS—Decease—Former Testimony.—When 
a witness is dead, his testimony given in a former trial 
of the case may be stated by counsel from notes thereof 
taken by him at the time.—Carpenter v. Tucker, 8. C. N. 
Car., Nov. 14, 1887; 38. E. Rep. 881. 

198. WITNESS—Husband of Legatee—Competency.— 
In a suit against an executor for a devastarit, the hus- 
band of a legatee, who is a pluintiff,is a competent 
witness, he being no party to the action and baving no 
interest therein.— /Vatts v. Baker, 8. C. Ga., May 9, 1887; 3 
8. E. Rep. 773. 

199. WiTNKSS — Intoxicating Liquors.-—— Where a 
witness bought liquor with the view of prosecuting the 
seller for selling it, the court may rightly instruct the 
jury to regard his testimony with distrust and caution. 
—Commonwealth v. Ingersoll, 3. J.C. Mass., Nov. 2, 1887; 5 
N. Eng. Rep. 188. 

200. WaTNESsS—Trover—Deceased Person. Where, 
in an action of trover for personalty, plaintiff claimed 
title as having bought the property and delivered it to 
the defendant’s father merely for his use, the defend- 
ant claimed as legatee of his father: Held, that the 
plaintiff was a competent witness in his own behalf.— 
Walling v. Newton, 8. C. Vt., Nov. 1, 1887; 5 N. Eng. Rep. 
215. 























CORRESPONDENCE. 





A CORRECTION.—A correspondent calls our atten- 
tion toa mistake made by our careful and usually 
very accurate contributor, the author of the article 
entitled, *‘A Water-course—What It Is,” published 
in the second number of this volume. On page 30, 
the author classes Missouri with the States which 
have followed the civil law on the subject of surface- 
water, and cites Laumier v. Francis, 23 Mo. 181, as his 
authority. Our correspondent says tbat this case is 
overruled by several later decisions, the last of which 
is Abbott v. Kansas City, etc. Co., 83 Mo. 271, in which 
the court says: 

“The general propositions of law announced in the 
second, third and sixth instructions given for plaint- 
iff, and the four given by the court of its own motion 





were not tke law; «are erroneous in that they an- 
nounce the rule of the civil law, and not that of the 
common law as to the surface-water. The common 
law in its full extent on this subject has been so held 
by decisions of this court for a long series of years.”’ 

The court cites in support of this ruling the follow- 
ing cases: Jones v. Hannovan, 55 Mo. 466; Hosher v. 
Rh. Co., 60 Mo. 529; McCormick v. R. Co., 57 Mo. 433; 
Munkers v. Rk. Co., 60 Mo. 334; Shane v. R. Co., 71 Mo. 
237.—[LEb. CENT. L. J.] 








QUERIES AND ANSWERS.* 





Query No. 5. 

If one subscribes for a periodical for a certain term 
and after its expiration the publisher continues to 
forward it by mail, and the party to whom it is ad- 
dressed tukes it out of the post-office, giving no notice 
of discontinuance to the publisher, is he liable for the 
subscription price? Ifa publisher, without any such 
contract, sends his periodical regularly to a person 
who receives it and takes it out of the oftice without 
question or notice to the publisher, would the person 


be liable for the subscription price? Cite authorities. 


B&R. 


QUERIES ANSWERED. 
Query No. 4 (26 Cent. L. J. 96.) 


A, of O, sells land in same State to B, of O. A takes 
B’s mortgage for security. B lives in another State 
now. and is reported deranged. To get summons by 
publications, what court, as to place, should appoint 
a guardian for B? O. K. 


Answer. In a case in rem, such as the foreclosure 
of a mortgage, the law of the situs of the property 
regulates the question of the service. Pennoyer v. 
Neff, 9% U.S. 714. Of course the same law regulates 
the proceedings after juri-diction is obtained. There- 
fore, the necessity for a guardian and the place of his 
appointment must be looked for in the law of the 
State where the land lies and where the suit is to be 
brought. We suppose the suit contemplated is one 
of foreclosure, for the law relative to personal ac- 
tions is different. 
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Counselor at Law. “He knoweth not the law 
who knoweth not the reason thereof.”—Coke. 
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This is a legal philosophical work, which will doubt- 
less prove highly interesting to students and other 
professional men, who are not content to accept the 
dicta of judges and lawgivers, but seek to penetrate 
beneath the surface and ascertain for themselves the 
rationale of the principles upon which those dicta are 
founded. The author hastaken pains to analyze the 
various theories of legal science held by writers of 
eminence in that branch of learning, and has furnished 
us the result of his investigations, in a compact and 
well arranged form that gives a truly scientific character 
to the work. 
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